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IN THE MA ITER OF: 

Maralcx Disposa l, LLC 

Respondent. 

UN ITED STATES 
ENVIRONMENTAL PROTECTION AG ENC2lJ I 1 FEB IS Pt·; 5: 18 

REGION 8 

COMPLAINANT'S I'RE-HEARING 

EXCHANGE 

Docket No. SDWA-08-20 I 1-0079 

Complainant, the United States Environmental Protecti on Agency (EPA) files this Pre-Hearing 

Exchange pursuanl to the Order issued by the Regional Presiding OfTicer Elyana Sutin, on December 28, 

2011. 

I'RELlMINARY STATEMENT 

Complainant commenced this admini strative proceeding pursuant 10 secti on 1423 orthe Public 

Health Serv ice Act, commonly known as the Safe Drinking Water Act (the Act). 42 U.S.C. § 300h·2. 

The Environmental Protection Agency (EPA) regulations authorized by the Act arc sel out in part 144 of 

title 40 of the Code of Federal Rcgu lations (C.F.R.), and vio lations orthe permits or EPA regulations 

constitute violations of th e Act. The Proposed Penalty Complaint and Notice of Opportunity fo r I-Iearing 

(Complai nt) was issued on September 27, 2011, and alleges three counts aga inst Mara lex Disposal, LLC., 

(Respondent), a Colorado corporati on doi ng business in La Plata County, Colorado. TIle counts relate to 

the Ferguson #1 well , a C lass II injection well, in the Ignac io Blanco oilfield in township 33 north, sect ion 

32, range 9 west, in La Plata County, Co lorado within the exterior boundary of the Southern Ute Indian 
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Reservation. The Respondent owned andlor operated the Ferguson # I well at all times relevant to the 

Complaint. Respondent is authorized to operate the Ferguson # I well by EPA penll it # C02 I 0 11·06908 

and is required to comply wi th all cond it ions in the permit at all times. Complainant has alleged 

vio lations of the pennit and Safe Drinking Water Act regulations. 

WITNESSES 

The following are the witnesses whom Complainant intends to call to testify, together with a brief 

summary of the qualifications and expected testimony of each proposed witness. 

I . Ms. Sarah Roberts 
Environmental Scientist 
U.S. EPA - Region 8 
1595 Wynkoop St 
Denver, CO 80202 

Sarah Roberts is an Enforcement Officer in the Office of Enforcement, Compliance, and 

Environmental Just ice, EPA·Rcgion 8. She has worked at EPA - Region 8 since January 17,2009. From 

January 17,2009 through the present, Ms. Roberts has worked for EPA Region S's Safe Drinking Water 

Act, Underground Injection Control (UIC) program. She is a technical lead on enforcement cases like 

this one, and in so doing, assists in writing Administrative Orders, calculating civil penalties, and assists 

in the negotiations toward settlement of those cases. She is the technical lead for the UIC deep well 

program, coordinates UIC activities with associated state groundwater programs, and conducts 

inspections for the UIC program. 

Ms. Roberts is a fact witness and will lay the founda tion for the use of Complainant's Exhibits. She 

will testify concerning: (1) the chrono logy of this case; (2) the inspection of Respondent's facility on 

April 13,2011; (3) how Respondent violated statutory andlor regulatory requirements; and (4) how 

Complainant took into accoun t the facts of this case and the penalty assessment cri teria in Section 

I 423(c)(2)(I3) of tile Safe Drinking Water Act, 42 U.S.C. § 300h-2(c)(2)(8), to calculate the penalty. 
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2. Mr. Nathan Wiser 
Environmental Scientist 
U.S. EPA - Region 8 
1595 Wynkoop SI 
Denver, CO 80202 

Mr. Wiser will be a fact witness and an expert witness at the hearing. Mr. Wiser is a 2! year veteran 

in the UIC program. For nine years, he served in EPA's Regi on 5 office as a Class I and Class II well 

permit writer. state oversight specialist, and coordinator of all Class I hazardous waste injection wells. 

From 1999 to 2011, Mr. Wiser has served in EPA's Region 8 office as the team leader for compliance and 

enforcement activities for the Region's direct implementation of Cluss I, II , and III injection wells. li e 

will testify about his role communicating with Respondent und in his capacity as lead inspector for two 

inspections of Respondent's well on May 5, 20 II, and May 26, 20 II. For the last year Mr. Wiser has 

been working for EPA's Office of Research and Development on its national study of hydraulic fractu ring 

practices. 

As an expert witness, Mr. Wiser will testify regarding the UIC program's hi story, the general 

construction and citing requirements of Class II injection wel ls, how Class II wells arc linked to oil and 

gas production activities in genera l, the importance of the UIC program as it relates to preventing 

contamination of drinking water suppl ies in aquifers, and how Respondent's violations compromise such 

preventive protections. He will also expluin field operations and monitoring activities and how these 

actions form a critical component of the UIC program. lie is qualified to testify about Class II injcction 

wells owing to his direct involvcmcnt writing many penn its and enforcement actions ror Class II wells in 

six different States, and also from his capacity ovcrsceing seven different State UIC programs that 

regulate Class II injection wells. Mr. Wiser has been an instructor at national UIC traini ngs, has 

presented talks on UIC topics at Ground Water Protection Council meetings and at an international UIC 

sympos ium. Mr. Wiser has served on national UIC committees, including cha iring the national UIC 

technical workgroup. When in Region 5 and in Region 8, the EPA has forma ll y designated Mr. Wiser as 

a Regiona l UIC expen, given his ed ucational and programmatic background. 
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3. Complainant reserves the right to add additional witnesses, as allowed by the Regional Pres iding 

Officer, if further information comes to light or as necessary for rebuttal or impeachment purposes. 

O RDER OF COMPLAINANT'S WITNESSES 

In order for Complainant to present its case in an efficient and easy to follow man ner, as allowed by 

Regional Presiding Officer, Complainant intends on presenting its two witnesses as follows: 

I. Nathan Wiser, as an expert, will testify regarding the Safe Drinking Warer Act UIC Program and 

protection of underground sources o r drinking water (USDWs) generally and specifically concerning the 

C lass II Program. 

2. Sarah Roberts will testify regarding the chronology of the case and Respondent's SDWA 

violations. and the inspection of Respondent 's facility on April 13,2011. 

3. Nathan Wiser will testify factually concerning his contacts with Respondent and inspecting 

Respondent's well. He wi ll then test ify as to the significance of the Respondent 's violations in relation to 

the potential endangerment of USOWs. 

4. Sarah Roberts will testify as to how Complainant took into account the facts of this case and the 

penalty assessment criteria in Section 1423(c)(2)(8) of the Safe Drinking Water Act 42 U.S.c. § 300h· 

2(c)(2)(D). 10 calculate the penal ty proposed in the complaint. 

PLACE FOIll'REHEAIUNG CONFERENCE AND HEARING 

Complainant prefers that the Prehearing Con ference be held in Denver, Colorado, or by telephone and 

that the Hearing be held in Denver. Alternatively, lhe hearing could be held in Durango, Colorado. 
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EXHIDITS 

In addit ion to the Complaint and Respondent's answer (copies of which have previously been filed 

with the Court), incorporated herein by reference, Complainant intends to ofTer the following doclITllents 

into evidence as exhibits. Complainant reserves the right to ident ify additional exhibits, as allowed by the 

Regiona l Presiding Officer, i f further infonnation comes to light or as necessary for rebuttal or 

impeachment pu rposes. 

I. Comp lainant's Exhibit [. February [4, 20 [2 document that provides a timclinc of even ts, site 

background, violation summary, penalty summary, and h istory of the violator 

2. Com plainant' s Exhibit 2. UIC Class II Pemli! C021011-06908 

3. Complainant's Exhibit 3. UIC Program Judicial and Administrative Order Settlement Penalty 

Policy September 1993 (Memorandum dated September 27, 1993) 
• 

4. Complainant's Exhibit 4. EPA General Enforcement Policy #GM· 21 

5. Co mplai nant's Exhi bit 5. EPA General Enforcement Policy #G M - 22 

6. Complainant's Exhibit 6. Resume for Ms. Sarah Roberts 

7. Complainant' s Exhibit 7. Resume for Mr. Nathan Wiser 

8. Complainan t's Exhibit 8. May 5, 2010 Inspection Report for Well: C021011·06908 

9. Complainant 's Exh ibit 9. May 26, 2010 In specti on Report for Well: C021011·06908 

10. Complainant's Exhibit 10. J une 7, 20 I 0 Notice of Violation: Failure to Maintain Zero Annulus 

Pressure 

II. Complainant's Exhibit II. J uly 8, 20 I 0 Maralex Response Letter to June 7, 20 I 0 Notice of 

Violillioll 

12. Com plainant 's Exhibit 12. February 18.2011 Annual Disposa lll njection Well Mon itoring Report 

for 2010 : C02 1 0 11-06908 

13. Complainant's Exhibit 13. April 13, 2011 Inspection Report for Well: C02 1011·06908 

14. Com pla inant's Exhibit 14. March 23 , 2011 - April 4, 2011 - Email exchanges between Victoria 

Schmitt and Sarah Roberts regarding the Ferguson #1 we ll C021011·06908 
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15. Complainant 's Exh ibit 15. Apri l 19, 2011 - Notice of Violations: Inaccurate Reporti ng, Failure to 

Monitor, Loss of Mechanical Integrity 

16. Complainant 's Exhibit 16. May 3, 20 \1 - Conversation Record documenting phone call between 

EPA and Maralex regarding the SlalUS or lhc well 

17. Complainant's Exhibit 17. May 24, 20 11 - Well Rework Record and Mechanical Integrity Test 

Results 

18. Complainant's Exhibit 18. November 15, 20 II - Notice of Violation: Failure to Maintain Zero 

Annulus Pressure 

Respectfully submitted, 

FEB 1 5 2012 

Date 1es H. Eppers 
Senior Enforcement Attorney 
U.S. EPA - Region 8 
1595 Wynkoop Street 
Denver, CO 80202 
Ph: (303)312·6893 
Fax: (303) 3 12·6953 
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Factual Information Relevant to the Assessment of a Penalty 
In the Matter of Maralcx Dispos:lI , LLC ("Maralcx" or "Respondent") 
Docket Number: SDWA-OB-201l-0079 
Complainant 's Exh ibit I 
February 14,2012 

Timclinc of Events Leadi ng to Proposed Penalty Complaint :lnd Notice of OPI)Orlunity for Hearing 

• May 5, 2010 - We ll was inspected by Nathan Wiser and Tri sh Pfeiffer. Annulus pressure observed. 
Compl,linanl's Exhibit # 8 is report frol11 this inspection. 

• May 26, 2010 - Well was inspected by Nathan Wiser and Cynthia Peterson. Annulus pressure observed. 
Sec inspection report; Complainant 's Exh ibit # 9 is th e re port fro m this inspection. 

• June 7, 20 I 0 - Notice of Violation (NOV) sent addressing failure to maintain zero annul us pressure. See 
NOV letter. CO ntlllllimHlt's EXhibit # 10 is this NOV letter. 

• July 8, 2010 - Operator response to NOV outlined workovcr plans to fix well. Operator states in letter 
that EPA will be contacted when repairs arc made in August. Sec response letter. Complainant 's Ex hibit 
# 11 is this res ponse letter. 

• February 18,201 I - EPA receipt of Annual Monitoring Report for 2010 renecting inaccurate annulus 
pressures. COlllpi:lilHlIIt's Ex hibit # 12 is the 2()IO Ann unl Monitoring l:teport. 

• March - April2011 - La Plata County Engineer, Victoria Schm idt contacted Sarah Roberts via several 
telephone calls and ema ils with concern aboutl he well. She staled that the well was st ill injecting and 
inquired about the status of the violat ion. COlliplainant 's Exhibit #I 14 is the email exchange between 
8umh Roberts and Viclo rin Schmidt. 

• April2011 - San Juan C itizens A ll iance contacted Sarah Roberts via teleph one 10 express concern about 
this we ll and another well that is being permitted under the same owner (different operator). 

• April 13,2011 - Sarah Roberts and Don Breme inspected wel l - observe an nulus pressure. 
Contplainant' s Ex hi bit # 13 is the report from this inspect ion. 

• Apri l 19, 20 II - NOV sent outlining vio lations and requiring that the well be shut-in. Contlllain:lII l 's 
Exhibit # IS is this NOV letter. 

Timcline of Other Eve nts 

• May 5, 2011- Phone ca ll between EPA and Maralex regarding the status of the well. Complainant's 
Ex hibit # 16 is a record of this conversation. 

• May 241 2011 - Well reworked; mechanical integrity test passed. Complainant's Ex hi bit # 17 is Ihis 
Worko\'Cr Report and Mechanical Integrity Test documenta tion. 

• November 9.2011 - Maralex reported annulus pressure on the welt via email. 

• November 15. 20 II -- NOV sent in response to November 9, 20 I [ emai l requiring that the we ll be shut
in. Com pl:linanl's Ex hibit # 18 is this NOV letter. 

• November 29, 20 II - Well reworked; mechanical integrity test passed. 
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Site Background 

Operator: Maralex Disposal, Inc. 
Facility: Commercial Salt Water Disposal Deep Inject ion Well 

• Name: Ferguson Injection We ll #1 
• EPA Penn;t IDoC021011-06908 
• API #: 05-067-09194 
• LatiLono 37.0615820, -107.8564250 
• Located in Scct ion 32 of Township 33 North, Range 9 West, in La Plata County, Colorado wi thin the 

exterior boundary of the Southern Ute Indian Reservation 

Violation Summary 

. t\- e.c\ ""La ("\ e '!. 
Failure to maintain mechanical integrity I ~...--rn \ 

The mechanical integrity of permitted injection wel~s must be established and maintained as required by 42 
U.S.c. § 300h-2 (e)(I), 40 CY.R § 144.5I(q)(I), an the UIC penn;t at Part IJ(C)(6). Meehan;'al ;ntegc;ty ",rers 
to a wells ability to contain fluid and pressure in rend Ion Maintaining mechanical integrity prevents 
contamination to drinking water sources and other ormations through leaks in the well. 

EPA observed that the Ferguson # I well had significant annulus pressure during an inspection on May 5, 
2010 and again on May 26, 2010. On June 7, 2010, EPA issued to Respondent a Not ice of Violation notifying 
Respondent of this finding and Respondent 's fai lure to comply with the requirement to maintain the well' s 
mechanical integrity pursuant to 40 C.F.R §§ 144.51(q)( I), and the requi~ement to maintain zero annulus pressure 
pursuant to the penn it at Part 1I (C)(6). EPA received a letter from Respondent on July 8, 2010, wherei n 
Respondent stated that though they initially believed this pressure to be due to thermal issues, they had at this 
point believed it to be due to a leak. In the letter, the Respondent outlined a work over plan and staled that 
Maralex would contact EPA once dates of the work over and/or testing were known and they were expected to 
occur in August, 20 I O. For the assessment of penalty, EPA considers this point at which the Respondent believed 
the wel l to have had a leak as the starti ng point for the violation of failu re to maintain mechanical integrity. 
Normally, EPA all ows approximately 3 months for the operator to return a well to compliance before pursuing the 
violation any further. This time period also depends on communication between EPA and the operator and 
consideration of any extenuating circumstances. EPA expected the operator to inform EPA of actual dates of the 
workover and tcsting as was stated in thi s July 8, 2010 letter. 

As of April 13, 2011 , EPA had not received any additional in/ormat ion from Respondent rcgarding the 
Ferguson # I well. On April 13, 20 II , EPA conducted a site inspect ion and observed significant annulus pressure 
build up on the Ferguson #1 we ll and that the operator, although having identified that the well may have a leak, 
continued injection into the well. On April 19, 20 II , EPA issued to Respondent another Notice of Violation 
notifying Respondent of this finding and Respondent ' s failure to comply with the requirement to maintain 
mechanical integrity according to 40 C.F.R § 144.51 (q)( I) and to maintain zero annulus pressure pursuant to the 
permit at Part 1I(C)(6). Respondent sent a work over report to EPA describing a tubing leak repair and results ora 
fo llow up mechanical integrity test conducted on May 24, 2011. 

Failure to monitor annulus pressure 

Weekly measurements of annulus pressure is requ ired ror the Ferguson #1 well by the permit at Part II(D)( I). 
Respondent violated the permit and therefore the Act by failing to take weekly annulus pressure measurements of 
the Ferguson # I well. Failing to take/record annulus pressure measurements may prohibit the operator from 
recognizi ng a leak in the wel l. 
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This vio lation was determined by EPA during the inspection conducted on April 13, 2011 (see In spection 
Report, Complainant 's Exhibit 13). Maralex representatives reported that annulus pressure measurements were 
taken every 6 to 8 months. Annulus pressure indicates a loss of mechanical integrity. 

Inaccurate renorting 

Inaccurate reporting is a violation of 40 C.F. R §§ I44.28(h). EPA observed and Maralex con tinned the 
existence of annulus pressure on the Ferguson # I well in May of20 1 0 through May of20 II. On February 18, 
201 I. EPA received from Respondent the annual monitori ng report for 20t 0 from Maralex which reported 
minimum and maximum annulus pressures of zero (0) pounds per square in gauge (psig) for every month of 201 O. 

For violations of the Safe Drinking Water Act (S DWA), EPA may seek to recover a penalty. The purposes of 
penalizing violators include: 

• To deter future violations of the law by placing the violator in a worse position financially than those who 
have complied; 

• To maintain a fair and equitable treatment of the regulated community; and 
• To c'lUse exped itious reso lution of the identified problems. 

In thi s case, because Maralex returned the Ferguson # I wel l to compliance prior to the complaint being 
issued, the penalty was issued to achieve the first two objectives, above. 

The proposed penalty includes two components. the economic benefit result ing to Maralex from the 
vio lations and the grav ity of the violations which reneci their seriousness. In proposing the penalty, EPA 
considered, alllong other things, the following: there is at least one underground source of drinking water 
(USDW) contained in the geologic formations in the area where the Ferguson # I well is located; wells with these 
types of vi olations pose elevated risks to USDWs; Maralex had several violations at the Ferguson #1 well in 2008 
and had received Not ices ofYiolation from EPA in 2010 and 2011 prior to the issuance of this complaint; 
Maralex has had continuous access to the Ferguson # I well site to address the alleged violations; and Maralex' s 
delayed expenditure of funds resulted in economic benefit to Maralex in two of the three alleged violat ions. 

The EPA proposed in the complaint a penalty of $ 111 ,650.00 for Maralex based on analysis of the facts and 
circumstances of the case with the statutory penalty fac tors defined in SDWA § I 423(c)(4)([3): 

I. Seriollsness of vio lat ion 

EPA considers there to be three levels of seriousness - most serious, serious, and least serious. Levels of 
seri o llsness o f violations depend on risk to the env ironment and/or human health and how critical the violation is 
to the elements of the U IC program. Starting penalty ranges for each level of seriousness allow for consistency in 
penalty assessments throughout the region. 

2. Economic benefit resulting from the violations 
3. Respondent's history of such vio lations 
4. Any good·faith efforts to compJy with applicable requirements 
5. Economic impact of the penalty on the violator 
6. Such other matters as justice may require 

I n o rder 10 achieve consisten tlrealmelll of the regu laled community in evaluating pena lties in cases such as 
this, EPA Region 8 consu lted the nationa l UIC Program Judicial and Administrative O rder Settlement Penalty 
Policy September 1993 (mem orandum dated September 27, 1993) (Complainant's Exhibit 3) as a guide to 
provide a baseline from whi ch to apply the fact s of the case to the statutory penalty factors li sted above. This 
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exercise provided an internal bottom-line dollar am ount which EPA wou ld accept in sen lement of the ease based 
on information known to EPA at the time of the issuance of the Complaint. To assist in calculating the proposed 
penalty, EPA used the following gu idance and policies: EPA General Enforcement Pol icy #G M-21 (February 16, 
1984) (Complainant's Exhibit 4) and EPA General Enforcement Policy #G M-22 (Fe bruary 16, 1984) 
(Complainant 's Exhibit 5) . 

Penalty amounts were calculated for each violation described in "Vio lation Summary" above, An explanation 
of facto rs considered for each vio lation is prov ided below. The ability for Maralex to pay the penalty is a I:,ctor to 
be considered, At the time of issu ing the complaint, EPA did not have financial information 011 which to base a 
determination of ability to pay, therefore no reduction in the proposed penalty was made due to this Factor. 

Failure to Maintain Mechanicallntegritv of the Ferguson # I Well 

I, Seriousness of violation 

EPA considered this to be a "most serious" violation. A critical component of the UIC program is assurin g 
that mechanical integrity of deep inject ion we lls is maintained. Timely response to a loss of mechanical integrity 
in a well min imizes risk of movement of fluids into USDWs due to injection practices, If a loss of mechanical 
integrity in a well is detected, an operator is required to immediately cease injection and shut-in the well as 
rapidly as feasible , notify EPA of the loss of mechanical integrity, and return the we ll to com pliance as qui ck ly as 
possible . The requi rement to shut the well in and repair it is critical and is done as standard procedure by 
operators . Maralex did not do this. Mara lex not only recogni zed that "we may have a "p inhole leak"" causing the 
significant annulus pressure (over 1800 pounds per squarc inc h when the permit requires zero (0) pounds per 
square inch), but it failed to timely address the issue and continued to inject into the well during thi s time . The 
continued injection is major noncompliance which requircs a major penalty. Maintaining mechanical integrity of 
Class " Injection wells such as the Ferguson #1 well is one of the cornerstones of th e UIC program. 

Although EPA has indication that the well did not have mechanical integrity dating back to the May 5, 2010 
inspection, for the penalty assessment, the beginning datc of June 8, 2010 was lIsed which resul ted in a duration 
of violation of 12 months with the first 90 days forgiven (making it 9 months). That is the date that EPA received 
the leuer from the Respondent wherc it was stated that the Respondent believed the well to have a leak. Before 
this date, EPA and the Respondent had communicatcd about different po tential sources of the annulus pressure 
and potential so lutions, That is why EPA considered the date of notification that the Respondent believed the 
source of pressure to be a leak as the staning point for the duration, The end po int fo r the duration of vio lation is 
the date the well was reworked and passed the mechanical integrity test indicating a return to compliance. 

2. Economic benefit resu lti ng from the violations 

EPA uses the computer model, "BEN", to ca lculate the economic benefit a violator derives from delaying or 
avoiding compliance with environmental statutes, EPA used the BEN computer model in this case to assist in 
ca lclliating the proposed penalty. EPA cons idered economic bcnefit to be the amount of money saved by 
delaying the workover for the duration of the violation . A conservative and approximate average work over cost of 
$13,000.00 was used to estimate this economic benefit for the purpose of this penalty assessment. This resulted in 
an economic benefit component 0/'$537.00, 

3. History of the violator 

See sect ion below titled " History of the Violator Prior to Issuance of the Penalty Order." EPA reviewed 
Maralex 's history, but did not adj ust th e pcnalty based on thi s factor. 

4 



4. Any good-faith efforts to comply with applicable requirements 

EPA reduced thc proposed penalty based on this factor due to Maralex's efforts to return the well to 
compliance prior to issuance of the complaint. 

5. Economic impact on the violator 

At the time of issuing the compla int, EPA did not have financial information on which to base a 
dctermination of ability to pay, therefore no reduction in the proposed penalty was made due to this factor . 

6. Such other matters as justice may require 

EPA made no adjustments to the proposed penalty based on this factor. 

ntC proposed penalty for thi s violation is $537.00 in econom ic benefit and $99,140.00 in gravity totaling 
$99.677.00. 

Failure to Monitor Annulus Pressure of the Ferguson #1 Wcll 

I. Seriousness of violation 

EPA considers this to be a "serious" violation. Monitoring and recording annulus pressure is a critical clement 
of the UIC program. The existence of pressure on the tubing-casing annulus is an indication of loss of mechanical 
integrity. Routine testing of injection well mechanical integrity and monitoring of annulus pressure serves to 
identify problems that could lead to movement of injcctcd fluids into USDWs. In this case, annulus pressure was 
known to exist and so lack information from additional monitoring did not conceal the status of the well and that 
is why EPA considered this to be a "serious" rather than "most serious" violation. 

EPA could nOI delenninc how long this violation had been occurring and so used the Maralex representative's 
statement that the pressure had not been monitored for 6 to 8 months. EPA considered 7 months as the duration 
of this violat ion. 

2. Economic benefit resulting from the violations 

EPA used the "BEN" model and for this violation, EPA considered economic benefit to be the amount of 
money saved in the fonn of paid employee time required to monitor and record annulus pressure. This resulted in 
an economic bencfit component of $141.00. 

3. History of the violator 

Sec section below titled " History of the Violator Prior to Issuance of the Penalty Order:' EPA reviewed 
Maralex's history, but did not adjust the penalty based on this factor. 

4. Any good-fai th efforts to comply with applicable requirements 

No adjustment was made based on thi s factor. 

5. Economic impact on lhe violator 

At the time of issuing the complaint. EPA did not have financial infonnation on which to base a 
determination of ability to pay, therefore no reduction in the proposed penalty was made due to this factor. 
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6. Such other matters as just icc may require 

EPA made no adjustments to the proposed penalty based on this factor. 

The proposed penalty for thi s violation is $141.00 in economic benefit and $7928.00 in gravity totaling 
$8,069.00. 

Inaccurate Reporting of Annulus Pressure for the Ferguson # I Well 

I. Seriousness of violation 

Although having accurate information about the well is critical to the UIC program, EPA considered thi s to be 
a "Ieast serious" vio lation. This is because although the annual monitoring reports stated that the annulus pressure 
on this well was zero, EPA had information from inspect ions and communication with the operator that ma rc 
accurately informed EPA of the annulus pressure. 

The 12 months that were reflected in the 20 I 0 annual monitoring report were considered for the duration of 
this penalty. 

2. Economic benefit resulting from the violations 

No economic benefit was calculated for this vio lation. 

3. Ili story of the violator 

See section below titled " History o f the Violator Prior to Issuance of the Penalty Order:' EPA reviewed 
Maralex 's history, but did not adjust the penalty based on this factor. 

4. Any good-faith efforts to comply with applicable requirements 

No adjustment was made based on this factor. 

S. Economic impact on the violator 

At the time of issui ng the compla int, EPA did not have financial infonnation on which to base a 
detenni nation of abi lity to pay. therefore no reduction in the proposed penalty was made due to this factor. 

6. Such other mallers as j ustice may require 

EPA made no adjustments to the proposed penalty based on this factor. 

The proposed penalty for this violation is zero in economic benefit and $3 ,883.00 in gravity totaling 
$3,883.00. 
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History of t he Violator Prior to Issuance of the Complaint 

Date of Violation Violation 
Date Returned to 

Compliance 

211 5/2008 Failure to Submit Annual Monitoring Report 3/24/2008 
211 5/2008 Failure to Submit Annual Fluid Analysis 3/24/2008 

6/30/2008 
Failure to timely conduct required pressure fall-off test within 10/2912008 
12 months of initially commencing injection 
Failure to pcrfonn temperature log and radioactive tracer 11 /4/2008-RATS; 

9/3 012008 survey within 12 months after injection pressure began to 4/312009-Tcmp Log 
exceed the I 020psig fracture pressure 
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Complainant's Exhibit 2 

&EPA 
UNDERGROUND INJECTION CONTROL PROGRAM 

PERMIT 

PREPARED: February 2006 

Permit No. C021011-06908 

Class II Commercial Salt Water Disposal Well 

Dara Ferguson Injection Well No. I 
La Plata County, CO 

Issued To 

Ma ralcx Disposal, LLC 

775 Goddard Avenue 

P.O. Box 338 

Ignacio, CO 81 137 

Permit 



Part 1. AUTHORIZATION TO CONSTRUCT AND OPERATE 

Under the authority of the Safe Drinking Water Act and Underground Injection Control (U IC) 
Program regulations of the U. S. Environmental Protection Agency (EPA) codified at Title 40 of the 
Code of Federal Regulations (40 CFR) Parts 2, 124, 144, 146, and 147, and according to the 
terms of this Permit, 

Maralex Disposal, LLC 
775 Goddard Avenue 

P.O. Box 338 
Ignacio, CO 81137 

is authorized to construct and to operate the following Class II injection well or wells: 

Dara Ferguson Injection We!! No.1 
2126 ft FNL 520 ft FWL, SWNW S32, T33N, R9W 

.. _____ ':!'_ Plata .CountY-,-Cg 

Permit requirements herein are based on regulations found in 40 CFR Parts 124, 144, 146, and 
147 which are in effect on the Effective Date of this Permit. Issuance of this Permit does not 
convey any property rights of any sort, nor does it authorize any injury to persons or property or 
in'Jasion of other private rights, or any infringement of other federal, State or local law or regulation, 

This Permit is based on representations made by the applicant and on other information contained 
in the Administrative Record. Misrepresentation of information or failure to fully disclose all 
relevant information may be cause for termination, revocation and reissuance, or modrfication of 
this Permit and/or formal enforcement action. This Permit will be reviewed periodically to 
determine whether action under 40 CFR 144.36(a) is required. 

This Permit is issued for the life of the well or wells unless modified, revoked and reissued, or 
terminated under 40 CFR 144.39 or 144.40. This Permit may be adopted, modified, revoked and 
reissued, or terminated if primary enforcement authority for this program is delegated to an Indian 
Tribe or a State. Upon the effective date of delegation, all reports, notifications, questions and 
other compliance actions shall be directed to the Indian tribe or State Program Director or 
designee. 

Issue Date: MAY 2 2 2006 

Effective Date MAY 2 2 2006 

~.;-.stephen S. Tuber 
Assistant Regional Administrator" 
Office of Partnerships and Regulatory Assistance 

"NOTE: The person holding this title is referred to as the "Director" throughout th is Permit. 

I'nl1l1t (;021011·06908 2 l'<;rnllT 



PART II. SPECIFIC PERMIT CONDITIONS 

Section A. WELL CONSTRUCTION REQU IREMENTS 

These requirements represent the approved minimum construction standards for well casing and 
cement, injection tubing, and packer. 

Details of the approved well construction plan are incorporated into this Permit as APPENDIX A. 
Changes to the approved plan that may occur during construction must be approved by the 
Director prior to being physically incorporated. 

1. Casing and Cement. 
The well or wells shall be cased and cemented to prevent the movement of fluids into or 
between underground sources of drinking water. The well casing and cement shall be 
designed for the life expectancy of the well and of the grade and size shown in APPENDIX 
A. Remedial cementing may be required if shown to be inadequate by cement bond log or 
other attempted demonstration of Part II (External) mechanical integrity. 

2. Injection Tubing and Packer. 
Injection tubing is required, and shall be run and set with a packer at or below the depth 
indicated in APPENDIX A. The packer setting depth may be changed provided it remains 
below the depth indicated in APPENDIX A and the Permittee provides notice and obtains the 
Directors approval for the change. 

3. Sampling and Monitoring Devices. 
The Permittee shall install and maintain in good operating condition: 

l'l'IIIl'\ i.021iJlluv'Jl)lI 

(a) a "tap" at a conveniently accessible location on the injection flow line between 
the pump house or storage tanks and the injection well, isolated by shut-off 
valves, for collection of representative samples of the injected fluid; and 

(b) one-half (1/2) inch female iron pipe fitting, isolated by shut-off valves and 
located at the wellhead at a conveniently accessible location, for the attachment 
of a pressure gauge capable of monitoring pressures ranging from normal 
operating pressures up to the Maximum Allowable Injection Pressure specified 
in APPENDIX C: 

(i) on the injection tubing; and 

(ii) on the tubing-casing annulus (TCA); and 

(c) a pressure actuated shut-off device attached to the injection flow line set to shut
off the injection pump when or before the Maximum Allowable Injection 
Pressure speCified in APPENDIX C is reached at the wellhead; and 

(d) a non-resettable cumulative volume recorder attached to the injection line. 
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4. WeJ/ Logg;ng and Test;ng 
Well logging and testing requirements are found in APPENDIX 8. The Permittee shall 
ensure the log and test requirements are performed within the time frames specified in 
APPENDIX 8. Well logs and tests shall be performed according to current EPA-approved 
procedures. Well log and test results shall be submitted to the Director within sixty (60) days 
of completion of the logging or testing activity, and shall include a report describing the 
methods used during logging or testing and an interpretation of the test or log results. 

5. Postponement of Construction or Conversion 
The Permittee shall complete well construction within one year of the Effective Date of the 
Permit, or in the case of an Area Permit within one year of authorization of the additional 
well. Authorization to construct and operate shall expire if the well has not been constructed 
within one year of the Effective Date of the Permit or authorization and the Permit may be 
terminated under 40 CFR 144.40, unless the Permittee has notified the Director and 
requested an extension prior to expiration. Notification shall be in writing, and shall state the 
reasons for the delay and provide an estimated completion date. Once Authorization has 
expired under this part, the complete permit process including opportunity for public 
comment may be requ ired before Authorization to construct and operate may be reIssued 

6. Workovers and Alterations 
Workovers and alterations shall meet all conditions of the Permit. Prior to beginning any 
addition or physical alteration to an injection well that may significantly affect the tubing, 
packer or casing, the Permittee shall give advance notice to the Director and obtain the 
Director's approval. The Permittee shall record aJJ changes to well construction on a Well 
Rework Record (EPA Form 7520-12), and shall provide this and any other record of well 
workover, logging, or test data to EPA within sixty (60) days of completion of the activity. 

A successful demonstration of Part I MI is required following the completion of any well 
workover or alteration which affects the casing, tubing, or packer. Injection operalJOns shal l 
not be resumed until the well has successfully demonstrated mechanIcal mtegnty and the 
Director has provided written approval to resume injection. 

Section B. MECHANICAL INTEGRITY 
The Permittee is required to ensure each injection well maintains mechanical integrity at all times. 
The Director, by written notice, may require the Permittee to comply with a schedule describing 
when mechanical integrity demonstrations shall be made. 

An injection well has mechanical integrity if: 

I'nmit (:()21 011-06908 

(a) There is no significant leak in the casing, tubing, or packer (Part I); and 

(b) There is no significant fluid movement into an underground source of 
drin~ing water throught vertical channels adjacent to the injection well bore (Part 
II). 
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1. Demonstration of Mechanical Integrity (MI) . 
The operator shall demonstrate MI prior to commencing injection and periodically thereafter. 
Welf-specific conditions dictate the methods and the frequency for demonstrating MI and are 
discussed in the Statement of Basis. The logs and tests are designed to demonstrate both 
Internal (Part I) and external (Part II) MI as described above. The conditions present at th is 
well site warrant the methods and frequency required in Appendix B of this Permit. 

In additIon to these regularly scheduled demonstrations of MI , the operator shall demonstrate 
internal (Part I) MI after any workover which affects the tubing, packer or casing . 

The Director may require additional or alternative tests if the results presented by the 
operator are not satisfactory to the Director to demonstrate there is no movement of fluid into 
or between USDWs resulting from injection activity. Results of MI tests shall be submitted to 
the Director as soon as possible but no later than sixty (60) days after the test is complete. 

2. Mechanical Integrity Test Me thods and Criteria 
EPA-approved methods shall be used to demonstrate mechanical integrity. Ground Water 
SectIon Guidance No. 34 "Cement Bond Logging Techniques and Interpretation", Ground 
Water Section GUIdance No. 37, "Demonstrating Part [I (External) Mechanical Integrity for a 
Class II injectIon well permit", and Ground Water Section Guidance No. 39, "Pressure 
Testing Injection Wells for Part J (Internal) Mechanical Integrity" are available from EPA and 
will be provided upon request. 

The Director may stipulate specifiC test methods and criteria best suited for a specific well 
construction and injection operation. 

3. Notification Prior to Testing. 
The Permittee shall notify the Director at least 30 days prior to any scheduled mechanical 
Integrity test. The Director may allow a shorter notification period if it would be sufficient to 
enable EPA to wItness the mechanical integrity test. Notification may be in the form of a 
yearly or quarterly schedule of planned mechanical integrity tests, or it may be on an 
Individual basis. 

4. Loss of Mech<lnicallntegrity. 
If the well fails to demonstrate mechanical integrity during a test, or a loss of mechanical 
integrity becomes evident during operation (such as presence of pressure in the TCA, water 
flowing at the surface, etc.), the Permittee shall notify the Director within 24 hours (see Part 
III Section E Paragraph 11 (e) of this Permit) and the well shall be shut-in within 48 hours 
unless the Director requires immediate shut-in. 

Wi thin five days. the Permittee shall submit a follow-up written report that documents test 
resul ts, repairs undertaken or a proposed remedial action plan . 

Injection operations shall not be resumed until after the well has successfully been repaired 
and demonstrated mechanical integrity, and the Director has provided approval to resume 
injection. 
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Section c. WELL OPERATION 

INJECTION BETWEEN THE OUTERMOST CASING PROTECTING UNDERGROUND 
SOURCES OF DRINKING WATER AND THE WELL BORE IS PROHIBITED. 

Injection is approved under the following conditions: 

1. Requirements Prior to Commencing Injection. 
Well injection, including for new wells authorized by an Area Permit under 40 CFR 144.33 
(c), may commence only after all well construction and pre-injection requirements herein 
have been met and approved. The Permittee may not commence injection until construction 
is complete, and 

(a) The Permittee has submitted to the Director a notice of completion of 
construction and a completed EPA Form 7520-10 or 7520-12; all applicable 
logging and testing requirements of this Permit (see APPENDIX 8 ) have been 
fulfilled and the records submitted to the Director; mechanical integrity pursuant 
to 40 CFR 146.8 and Part II Seclion B of this Permit has been demonstrated , 
and 

(i) The Director has inspected or otherwise reviewed the new injection weJJ 
and finds it is in compliance with the conditions of the Permit; or 

(ii) The Permittee has not received notice from the Director of his or her 
intent to inspect or otherwise review the new injection well within 13 days 
of the date of the notice in Paragraph 1a, in which case prior inspection 
or review is waived and the Permittee may commence injection 

2. Injection Interval. 

Injection is permitted only within the approved injection interval, listed in APPENDIX C. 
Additional individual injection perforations may be added provided that they remain within the 
approved injection interval and the Permittee provides notice to the Director in accordance 
with Part II, Section A, Paragraph 6. 

3. Injection Pressure Limitation 

I'ermi! <:021 0 11 ·06908 

(a) The permitted Maximum Allowable Injection Pressure (MAIP), measured at the 
wellhead, is found in APPENDIX C. Injection pressure shall not exceed the 
amount the Director determines is appropriate to ensure that injection does not 
initiate new fractures or propagate existing fractures in the confining zone 
adjacent to USDWs. In no case shall injection pressure cause the movement of 
injection or formation fluids into a USDW. 

(b) The Permittee may request a change of the MAIP, or the MAIP may be 
increased or decreased by the Director in order to ensure that the requirements 
in Paragraph (a) above are fulfilled . The Permitee may be required to conduct a 
step rate injection test or other suitable test to provide information for 
determining the fracture pressure of the injection zone. Change of the 
permitted MAl P by the Director shall be by modification of this Permit and 
APPENDIX C. 
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4. Injection Volume Limitation. 

Injection volume is limited to the total volume specified in APPENDIX C. 

5. Injection Fluid Limitation. 

Injected fluids are limited to those which are brought to the surface in connection with 
conventional oil or natural gas production and may be commingled with waste waters from 
gas plants which are an integral part of production operations unless those waters are 
classified as a hazardous waste at the time of injection, pursuant to 40 CFR 144.6(b). The 
Permittee shall provide an annual listing of sources of injected fluids in accordance with the 
reporting requirements in Part II Section D Paragraph 4 and APPENDIX D of this Permit. 

• 

(a) The well may be used to inject Class II wastes brought to the surface such as 
drilling fluids and spent well completion, treatment and stimulation fluids. Non· 
exempt wastes, including unused fracturing fluids or acids, gas plant COOling 
tower cleaning wastes, service wastes and vacuum truck wastes, are NOT 
approved. 

(b) Initially, the well is permitted to accept fluid from the following sources: 

- ------_ .. _-_._-_. --_. -
Fluid sources are listed in App~ndix C of the Permi\ No._C02.1 011-06908. 

(c) Additional sources of fluids may be accepted, provided that they meet the 
requirements listed in Paragraphs 5 and 5(a) above. Within thirty (30) days 
after accepting fluid from a new source, the Permittee shall: 

_ J 

(i) notify the Director, in writing, identifying the new source by well name{s), 
field name{s), or facility name(s); and, 

(ii) submit a fluid analysis for the additional fluids to the Director. The flu id 
shall be analyzed for TDS, Specific Gravity, Specific Conductivity, and 
pH. 

6. Tubing·Casing Annulus (TCA) 
The tubing· casing annulus (TCA) shall be filled with water treated with a corrosion inhibitor, 
or other fluid approved by the Director. The TeA valve shall rema in closed during normal 
operating conditions and the TCA pressure shall be maintained at zero (D) psi. 

If TeA pressure cannot be maintained at zero (0) psi , the Permittee shall follow the 
procedures in Ground Water Section Guidance No. 35 "Procedures to follow when excessive 
annular pressure is observed on a well." 

Section D. MONITORING, RECORDKEEPING, AND REPORTING OF RESULTS 

1. Monitoring Parameters, Frequency, Records and Reports. 
Monitoring parameters are specified in APPENDIX D. Pressure monitoring recordings shall 
be taken at the wellhead. The listed parameters are to be monitored, recorded and reported 
at the frequency indicated in APPENDIX 0 even during periods when the well is not 
operating. 
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Monitoring records must include: 

(a) the date, time, exact place and the results of the observation, sampling, 
measurement, or analysis, and; 

(b) the name of the individual(s) who performed the observation, sampling, 
measurement, or analysis, and: 

(c) the analytical techniques or methods used for analysIs. 

2. Monitoring Methods. 

(a) Monitoring observations, measurements, samples, etc. taken for the purpose of 
complying with these requirements shall be representative of the activity or 
condition being monitored. 

(b) Methods used to monitor the nature of the injected fluids must comply with 
analytical methods cited and described in Table 1 of 40 CFR 136.3 or Appendix 
III of 40 CFR 261 , or by other methods that have been approved in writing by 
the Director. 

(c) Injection pressure, annulus pressure, injection rate, and cumulative injected 
volumes shall be observed and recorded at the wellhead under normal 
operating conditions, and all parameters shall be observed simultaneously to 
provide a clear depiction of well operation. 

(d) Pressures are to be measured in pounds per square inch (psi). 

(e) Fluid volumes are to be measured in standard oil field barrels (bbl). 

(f) Fluid rates are to be measured in barrels per day (bbl/day) 

3. Records Retention. 

l'~rm;t C02101, -06908 

(a) Records of calibration and maintenance, and all original strip chart recordings 
for continuous monitoring instrumentation, copies of aU reports required by this 
permit, and records of all data used to complete the application for this permit 
shall be retained for a period of AT LEAST THREE (3) YEARS from the date of 
the sample, measurement, report, or application. This period may be extended 
anytime prior to its expiration by request of the Director. 

(b) Records of the nature and composition of all injected fluids must be retained 
until three (3) years after the completion of any plugging and abandonment 
(P&A) procedures specified under 40 CFR 144.52(a)(6) or under Part 146 
Subpart G, as appropriate. The Director may require the Permittee to dehver 
the records to the Director at the conclusion of the retention period. The 
Permittee shall continue to retain the records after the three (3) year retention 
period unless the Permittee delivers the records to the Director or obtains 
written approval from the Director to discard the records. 
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(c) The Permittee shall retain records at the location designated in APPENDIX D. 

4. Annual Reports. 

Whether the well is operating or not, the Permittee shall submit an Annual Report to the 
Director that summarizes the results of the monitoring required by Part II Section D and 
APPENDIX D. The report of all sources of the fluids injected during the year must identify 
each source by the generator's name and the weJJ name and location, and the field name or 
facility name. 

The first Annual Report shall cover the period from the effective date of the Permit through 
December 31 of that year. Subsequent Annual Reports shall cover the period from January 
1 through December 31 of the reporting year. Annual Reports shall be submitted by 
February 15 of the year following data collection. EPA Form 7520-11 may be copied and 
shall be used to submit the Annual Report, however, the monitoring requirements specified in 
this Permit are mandatory even if EPA Form 7520-1 1 indicates otherwise. 

Section E. PLUGGING AND ABANDONMENT 

1. Notification of Well Abandonment, Conversion or Closure. 

The Permittee shall notify the Director in writing at least forty-five (45) days prior to: 1) 
plugging and abandoning an injection well , 2) converting to a non-injection well , and 3) in the 
case of an Area Permit, before closure of the project. 

2. Well Plugging Requirements 
Prior to abandonment, the injection well shall be plugged with cement in a manner which 
prevents the movement of fluids into or between underground sources of drinking water. 
Prior to placement of the cement plug(s) the well shall be in a state of static equilibrium with 
the mud weight equalized top to bottom, either by circulating the mud in the well at least once 
or by a compa rable method prescribed by the Director. The well shall be plugged in 
accordance with the approved plugging and abandonment plan and with 40 CFR 146.10. 

3. Approved Plugging and Abandonment Plan. 
The approved plugging and abandonment plan is incorporated into this Permit as APPENDIX 
E. Changes to the approved plugging and abandonment plan must be approved by the 
Director prior to beginning plugging operations. The Director also may require revision of the 
approved plugging and abandonment plan at any time prior to plugging the well. 

4. Forty Five (45) Day Notice of Plugging and Abandonment. 
The Permittee shall notify the Director at least forty-five (45) days prior to plugging and 
abandoning a well and provide notice of any anticipated change to the approved plugging 
and abanonment plan 

5. Plugging and Abandonment Report. 
Within sixty (60) days after plugging a well, the Permittee shall submit a report (EPA Form 
7520-13) to the Director. The plugging report shall be certified as accurate by the person 
who performed the plugging operation. Such report shall consist of either: 
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(a) A statement that the well was plugged in accordance with the approved 
plugging and abandonment plan; or 
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(b) Where actual plugging differed from the approved plugging and abandonment 
plan, an updated version of the plan, on the form supplied by the Director, 
specifying the differences. 

6. Inactive Wells. 
After any period of two years during which there is no injection the Permittee shall plug and 
abandon the well in accordance with Part II Section E Paragraph 2 of this Permit unless the 
Permittee: 

I'mn;! C( )2 1 011·06908 

(a) Provides written notice to the Director; 

(b) Describes the actions or procedures the Permittee will take to ensure that the 
well will not endanger USDWs during the period of inactivity. These acttons and 
procedures shall include compliance with mechanical integrity demonstration, 
Financial Responsibility and all other permit requirements designed to protect 
USDWs; and 

(c) Receives written notice by the Director temporarily waiving plugging and 
abandonment requirements . 
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PART III. CONDITIONS APPLICABLE TO ALL PERMITS 

Section A. EFFECT OF PERMIT 
The Permittee is allowed to engage in underground injection in accordance with the conditions of 
this Permit. The Permittee shall not construct, operate, maintain, convert, plug, abandon, or 
conduct any other activity in a manner that allows the movement of fluid containing any 
contaminant into underground sources of drinking water, if the presence of that contaminant may 
cause a violation of any primary drinking water regulation under 40 CFR 142 or may otherwise 
adversely affect the health of persons. Any underground injection activity not authorized by this 
Permit or by rule is prohibited. Issuance of this Permit does not convey property rights of any sort 
or any exclusive privilege; nor does it authorize any injury to persons or property, any invasion of 
other private rights, or any infringement of State or local law or regulations. Compliance with the 
terms of this Permit does not constitute a defense to any enforcement action brought under the 
provisions of Section 1431 of the Safe Drinking Water Act (SDWA) or any other law governing 
protection of public health or the environment, for any imminent and substantia l endangerment to 
human health or the environment, nor does it serve as a shield to the Permittee's independent 
obligation to comply with all UIC regulations. Nothing in this Permit relieves the Permittee of any 
duties under applicable regulations. 

Section B. CHANGES TO PERMIT CONDITION S 

1. Modification, Reissuance, or Termination. 
The Director may, for cause or upon a request from the Permittee, modify, revoke and 
reissue, or terminale this Permit in accordance with 40 CFR 124.5, 144.12, 144.39, and 
144.40. Also, this Permit is subject to minor modification for causes as specified in 40 CFR 
144.41. The filing of a request for modification, revocation and reissuance, termination, or 
the notification of planned changes or anticipated noncompliance on the part of the Permittee 
does not stay the applicability or enforceability of any condition of this Permit. 

2. Conversions. 
The Director may, for cause or upon a written request from the Permittee, allow conversion 
of the well from a Class II injection well to a non-Class II well. Conversion may not proceed 
until the Permittee receives written approval from the Director. Conditions of such 
conversion may include but are not limited to, approval of the proposed well rework, follow up 
demonstration of mechanical integrity, well-specific monitoring and reporting following the 
conversion, and demonstration of practical use of the converted configuration. 

3. Transfer of Permit. 
Under 40 CFR 144.38, this Permit is transferable provided the current Permittee notifies the 
Director at least thirty (30) days in advance of the proposed transfer date (EPA Form 7520-7) 
and provides a written agreement between the existing and new Permittees containing a 
specific date for transfer of Permit responsibility, coverage and liability between them. The 
notice shar! adequately demonstrate tha t the financial responsibility requirements of 40 CFR 
144.52(a)(7) will be met by the new Permittee. The Director may require modification or 
revocation and reissuance of the Permit to change the name of the Permittee and 
incorporate such other requ irements as may be necessary under the Safe Drinking Water 
Act; in some cases, modification or revocation and reissuance is mandatory. 
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4. Permittee Change of Address. 
Upon the Permittee's change of address, or whenever the operator changes the address 
where monitoring records are kept, the Permittee must provide written notice to the Director 
within 30 days. 

5. Construction Changes, Workovers, Logging and Testing Data 
The Permittee shall give advance notice to the Director, and shall obtain the Director's written 
approval prior to any physical alterations or additions to the permitted facility . Alterations or 
workovers shall meet all conditions as set forth in this permit. The Permittee shall record any 
changes to the well construction on a WelJ Rework Record (EPA Form 7520·12), and shall 
provide this and any other record of well workovers, logging , or test data to EPA within sixty 
(60) days of completion of the activity. 

Following the completion of any well workovers or alterations which affect the casing, tubing. 
or packer, a successful demonstration of mechanical integrity (Part III, Section F of this 
permit) shall be made, and written authorization from the Director received, prior to resuming 
injection activities. 

Section C. SEVERABILITY 
The Provisions of this Permit are severable, and if any provision of this Permit or the application of 
any provision of this Permit to any circumstance, is held invalid, the application of such provision to 
other circumstances, and the remainder of this Permit shall not be affected thereby. 

Section D. CONFIDENTIALITY 
In accordance with 40 CFR Part 2 and 40 CFR 144.5, information submitted to EPA pursuant to 
this Permit may be claimed as confidential by the submitter. Any such claim must be asserted at 
the time of submission by stamping the words "confidential business information" on each page 
containing such information. If no claim is made at the time of submission, EPA may make the 
information available to the public without further notice. If a claim is asserted, the validity of the 
claim will be assessed in accordance with the procedures in 40 CFR Part 2 (Public Information). 
Claims of confidentiallty for the following information will be denied: 

• The name and address of the Permittee, and 
• information which deals with the existence, absence or level of contaminants in drinking 
water. 

Section E. GENERAL PERMIT REQUIREMENTS 

1. Duty to Comply. 
The Permittee must comply with all conditions of this Permit. Any noncompliance constitutes 
a violation of the Safe Drinking Water Act (SDWA) and is grounds for enforcement action; for 
Permit termination, revocation and reissuance, or modification; or for denial of a permit 
renewal application; except that the Permittee need not comply with the provisions of this 
Permit to the extent and for the duration such noncompliance is authorized in an emergency 
permit under 40 CFR 144.34. All violations of the SDWA may subject the Permittee to 
penalties and/or criminal prosecution as specified in Section 1423 of the SDWA. 
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2. Duty to Reapply. 
If the Permittee wishes to continue an activity regulated by this Permit after the expiration 
date of this Permit, under 40 CFR 144.37 the Permittee must apply for a new permit prior to 
the expiration date. 

3. Need to Halt or Reduce Activity Not a Defense. 
It shall not be a defense for a Permittee in an enforcement action that it would have been 
necessary to halt or reduce the permitted activity in order to maintain compliance with the 
conditions of this Permit. 

4. Duty to Mitigate. 

The Permittee shall take all reasonable steps to minimize or correct any adverse impact on 
the environment resulting from noncompliance with this Permit. 

5. Proper Operation and Maintenance. 
The Permittee shall at all times properly operate and maintain all facilities and systems of 
treatment and control (and related appurtenances) which are installed or used by the 
Permittee to achieve compliance with the conditions of this Permit. Proper operation and 
maintenance includes effective performance, adequate funding, adequate operator staffing 
and training, and adequate laboratory and process controls, including appropriate quality 
assurance procedu·res. This provision requires the operafion of back-up or auxiliary facilit ies 
or similar systems only when necessary to achieve compliance with the conditions of this 
Permit. 

6. Permit Actions. 
This Permit may be modified, revoked and reissued or leminated for cause. The filing of a 
request by the Permittee for a permit modification, revocation and reissuance, or termination, 
or a notification of planned changes or anticipated noncompliance, does not stay any permit 
condition . 

7. Property Rights. 
This Permit does not convey any property rights of any sort, or any exclusive privilege. 

8. Duty to Provide Information. 
The Permittee shall furnish to the Director, within a time specified, any information which the 
Director may request to determine whether cause exists for modifying, revoking and 
reissuing, or terminating this permit, or to determine compliance with this permit. The 
Permittee shall also furnish to the Director, upon request, copies of records required to be 
kept by this Permit . The Permittee is required to submit any information required by this 
Permit or by the Director to the maiting address deSignated in writing by the Director. 

9. Insp ection and Entry. 
The Permittee shall allow the Director, or an authorized representative , upon the presentation 
of credentials and other documents as may be required by law, to: 
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(a) Enter upon the Permittee's premises where a regulated facility or activity is 
located or conducted, or where records must be kept under the conditions of 
this Permit; 
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(b) Have access to and copy, at reasonable times, any records that must be kept 
under the conditions of this Permit; 

(c) Inspect at reasonable times any facilities, equipment (including monitoring and 
control equipment). practices, or operations regulated or required under this 
Permit; and, 

(d) Sample or monitor at reasonable times, for the purpose of assuring permit 
compliance or as otherwise authorized by the SDWA, any substances or 
parameters at any location. 

10. Signatory Requirements. 
All applications, reports or other information submitted to the Director shall be signed and 
certified according to 40 CFR 144.32. This section explains the requirements for persons 
duly authorized to sign documents, and provides wording for required certification. 

11. Reporting Requirements. 
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(a) Planned changes. The Permittee shall give notice to the Director as soon as 
possible of any planned changes, physical alterations or additions to the 
permitted facility, and prior to commencing such changes. 

(b) Anticipated noncompliance. The Permittee shall give advance notice to the 
Director of any planned changes in the permitted facility or activity which may 
result in noncompliance with permit requirements. 

(c) Monitoring Reports. Monitoring results shall be reported at the intervals 
specified in this Permit. 

(d) Compliance schedules. Reports of compliance or noncompliance with, or any 
progress reports on, interim and final requirements contained in any compliance 
schedule of th is Permit shall be submitted no later than 30 days following each 
schedule date. 

(e) Twenty-four hour reporting. The Permittee shall report to the Director any 
noncompliance which may endanger human health or the environment, 
including: 

(i) Any monitoring or other information which indicates that any contaminant 
may cause endangerment to a USDW; or 

(ii) Any noncompliance with a permit condition or malfunction of the injection 
system which may cause fluid migration into or between USDWs. 
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Information shall be provided, either directly or by leaving a message, within 
twenty·four (24) hours from the time the permittee becomes aware of the 
circumstances by telephoning (800) 227-8917 and requesting EPA Region VIII 
UIC Program Compliance and Technical Enforcement Director, or by contacting 
the EPA Region VIII Emergency Operations Center at (303) 293-1788. 

In addition, a follow up written report shall be provided to the Director within five 
(5) days of the time the Permittee becomes aware of the circumstances. The 
written submission shall contain a description of the noncompliance and its 
cause, the period of noncompliance including exact dates and times, and if the 
noncompliance has not been corrected the anticipated time it is expected to 
continue; and the steps taken or planned to reduce, eliminate, and prevent 
recurrence of the noncompliance. 

(f) Oil Spill and Chemical Release Reporting: The Permittee shall comply with all 
reporting requirements related to the occurence of oil spills and chemical 
releases by contacting the National Response Center (NRC) at (800) 424-8802 , 
(202) 267-2675, or through the NRC website http://www.nrc.uscg.mil/index.htm. 

(g) Other Noncompliance. The Permittee shall report all instances of 
noncompliance not reported under paragraphs Part III , Section E Paragraph 
11(b) or Section E, Paragraph 11 (e) at the time the monitoring reports are 
submitted. The reports shall contain the information listed in Paragraph 11 (e) of 
this Section. 

(h) Other information. Where the Permittee becomes aware that it failed to submit 
any relevant facts in the permi t application, or submitted incorrect information in 
a permit application or in any report to the Director, the Permittee shall promptly 
submIt such facts or information to the Director. 

Section F. FINANCIAL RESPONSIBILITY 

1. Method of Providing Financial Responsibility. 
The Permittee shall maintain continuous compliance with the requirement to maintain 
financial responsibility and resources to close, plug, and abandon the underground injection 
well{s). No substitution of a demonstration of financial responsibility shall become effective 
until the Permittee receives written notification from the Director that the alternative 
demonstration of financial responsibility is acceptable. The Director may, on a periodic basis, 
require the holder of a permit to revise the estimate of the resources needed to plug and 
abandon the well to reflect changes in such costs and may require the Permittee to provide a 
reVIsed demonstration of financial responsibility. 

2. Insolvency. 
In the event of: 

(a) the bankruptcy of the trustee or issuing institution of the financial mechanism; or 

(b) suspension or revocation of the authority of the trustee institution to act as 
trustee; or 
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(c) the institution issuing the financial mechanism losing its authority to issue such 
an instrument 

the Permittee must notify the Director in writing, within ten (10) business days, and the 
Permittee must establish other financial assurance or liability coverage acceptable to the 
Director within sixty (60) days after any event specified in (a), (b). or (c) above 

The Permittee must also notify the Director by certified mail of the commencement of 
voluntary or involuntary proceedings under Title 11 (Bankruptcy), U.S. Code naming the 
owner or operator as debtor, within ten (10) business days after the commencement of the 
proceeding. A guarantor, if named as debtor of a corporate guarantee, must make such a 
notification as required under the terms of the guarantee. 
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APPENDIX A 

WELL CONSTRUCTION REQUIREMENTS 

Three strings of casing will be set and cemented to the surface. The surface casing will 
be 13 3/8 inch, 54.5 Ibsift, J-55 set at approximately 500 ft inside a 17 X inch hole. 

Cement will be Class B with the additives as shown below. Intermediate casing will be 
9518 inch, 36 Ib/ft, J-55 set at approximately 3600ft in a 12 X inch hole. Cement will 
be Class G with the additives as shown below. The injection casing will be 7 inch, 
23 Ib/ft, J-55, and N-80 set at total depth (est. 9100 ft). In an 8 %nch hole. Cementing 
will be class G + additives. A temperature survey will be run in the event cement is not 
ci rculated to the surface on any string. A cement bond log will be run on the entire 
injection string. 

Drilling fluids will be mud, water with polymers, and air as described below. 

The planned logging program calls for Gamma Ray, Induction and Caliper logs from 
total depth to the top of the Dakota. Density and Neutron logs will be run from total 
depth to the Dakota. Mud logging is likely from the Dakota to total depth. Cased hole 
logs Will include a cement bond Jog and a depth correlation Jog. No DST's or cores are 
planned for the proposed well. 

MUD PROGRAM: (Interval, Mud Type, Mud Weight) 

Surface, Spud, 8.5-9.0 ppg 
Intermediate, Water wi polymer, Sweeps to top of Fruitland then LSND, 8.3-9.3 ppg 
Long String May air drill from 3700 ft to 7700 ft then mud up wi LSND I XCO I 
Polymer, 8.6-8.8 ppg 

LOGGING PROGRAM 

Operator will run FDC-CNL-PE-DIL-GR-Caliper from final TD to 7500 ft, wi DIL-GR
Caliper up to the intermediate casing shoe. 

Deviation surveys will be made at Jeast every 500 ft using a single shot survey. 

Detailed drilling plans are established on the APD. 

The proposed annulus fluid is fresh water containing corrosion inhibitors and oxygen 
scavengers. 

1'(; rUlU (;021 011 -06908 A-1 
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APPENDIX B 

LOGGING AND TESTING REQUIREMENTS 

Logs. 

Logs will be conducted according to current UIC guidance. It is the responsibility of the 
permittee to obtain and use guidance prior to conducting any well logging required as a 
condition of this permit. 

WELL NAME: Oara Ferguson Injectio!l.WelJ No.1 

Tests. 

TYPE OF LOG 

TEMP 

Fracture Finder 

DATE DUE 

Prior to injection; if CBl does not show adequate 
cement 

Prior to injection, prior to running casing 

CBLNDUGAMMA RAY Prior to injection after casing set 

Gamma Ray Prior to injection, prior to running casing 

Caliper 

Porosity 

Prior to injection, prior to running casing 

Prior to injection, prior to running casing 

Tests will be conducted according to current UIC guidance. It is the responsibility of the 
permittee to obtain and use guidance prior to conducting any welJ test required as a condition 
of this permit. 

r
WE~~ NAME: Dara Fergu~on Injection Well !'Io. 1 __ _ 

.!YPE.9LTEST DATE DUE 

Injection Profile Survey Betv/een 3 to 6 months after commencing injection; 
each zone 10 be tested separately 

Step Rate Test 

Pressure Fall-Off Test 

Cement Records 

Permeability 

Pore Pressure 

Standard Annulus Pressure 

Injection Zone Water Sample 

I'o,;nllil (.( J:! 11111 06<JOI! 

Within 1 month after commencing injection 

After twelve (1 2) months of injection service and 
annually thereafter 

Prior to injection 

Prior to injection 

Prior to injection 

Prior to injection 

Prior to injection; swa b testing on each individual ' 
formation; conductivity to be monitored for consistency 
prior 10 sample collection; salinity profile on completion 
fluids to be submitted. 

S-1 



APPENDIX C 

OPERATING REQUIREMENTS 

MAXIMUM ALLOWABLE INJECTION PRESSURE: 
Maximum Allowable Injection Pressure (MAIP) as measured at the surface shaH not exceed 
the pressure(s) listed below. 

WELL NAME 

Dara Ferguson Injection Well No.1 

Permit C021011-0690S 

MAXIMUM ALLOWED INJECTION PRESSURE (psi) 

ZONE 1 (Upper) 

2,520 

c-, 



INJECTION INTERVAL(S): 

Injection is permitted only within the approved injection interval listed below. Injection 
perforations may be altered provided they remain within the approved injection interval and the 
Permittee provides notice to the Director in accordance with Part II, Section A, Paragraph 6. 
Specific injection perforations can be found in Appendix A. 

- -.--.. --
The approved injection is derived primarily from coal bed methane (CBM) production wells in 
the Ignacio Blanco Field , which includes [Well Name, Location, Poducing Formation, TDS 
,(mg/L)]: 

ICory Jack 33-7-11 #2, SWNE S11-T33N-R7W, Fruitland Coal, 11,894 

Florida Gas Unit #1 , NWNE S30-T33N-R9W, Dakota, 7,977 

Heikkenen 33-7-10 #1, NENE S10-T33N-R7W, Dakota, 10,605 

Jamie Lee 33-7-9 #1 , SESE S9-T33N-R7W, Fruitland Coal, 8,489 

Jennre Rose 33-7-3 #1, NENW S3-T33N-R7W, Fruitland Coal, 6 ,953 

!Katie Eileen 34-7-35 #2, SWSE S35-T34N-R7W, Fruitland Coal, 4,490 

Katie Eileen 34-7-35 #2A, NESW S35-T34N-R7W, Fruitland Coal, 4 ,108 

Keegan Patrick 33-7-11 #1, NWNW S11-T33N-R7W, Fruitland Coat, 7,704 

Keegan Patrick 33-7-11 #2A, NWSW S11-T33N-R7W, Fruitland Coal, 7,171 

Mary Catherine 33-7-3 #1, SESW S3-T33N-R7W, Fruitland Coal , 11,719 

Mary Catherine 33-7-2 #2A, SWSW S3-T33N-R7W, Fruitland Coal, 10,074 

Molhe Corynne 33-7-2 #1, SWNW S2-T33N-R7W, Fruitland Coat, 4,886 

!Moliie Corynne 33-7-2 #2A, NENE S2-T33N-R7W, Fruitland Coal, 6,049 , , 
iMaralex Disposal, LLC estimates an average of 3,500 barrels per day and maximum 7,000 
barrels per day will be injected. Currently, this water is transported to another location for 
disposal, so the ability to dispose of the waste water locally will reduce overall cost of 
operations. 

The produced water will be trucked to the site and stored in several 1,000 barrel (or similar 
sized) holding tanks. The operator expects to have a storage capacity of 10,000 barrels on the 
ISl te. Water will be stored at 60 to 90 degrees and treated with bacteriacide. A small gas or 
e lectric pump will be used to charge and send the water through filters prior to going to the 
mam pumps. After the main pumps pressure the water, it will be pumped down the well to the 
receiving formations . All lines will be buried where possible and back-up pumps will be used 
where appropriate to insure reliability of the system. 
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WELL NAME: Dara F~r9uson Injection Well NO.1 

FORMATION NAME 

Morrison Formation 

Btuff Formafion 
-----

Entrada Formation 

ANNULUS PRESSURE: 

APPROVED INJECTION 
INTERVAL {GL, ft} 

TOP BOnOM 

8.050.00 • 8,380.00 

6,380.00 • 6,700.00 

8,740.00 • 8,920.00 

FRACTURE 
GRADIENT 
(psi/tt) 

0.740 

0.750 

0.750 

The annulus pressure shall be maintained at zero (0) psi as measured at the wellhead . If this 
pressure cannot be maintained, the Permittee shaJi foJlow the procedures listed under Part II, 
Section C. 6. of this permit. 

MAXIMUM INJECTION VOLUME: 
There is no limitation on the number of barrels per day (bbls/day) of water that shaJi be injected 
into this well, provided further that in no case shall injection pressure exceed that limit shown in 
Appendix .C. 

Permit C02101 1-06908 C-3 



APPENDIX D 

MONITORING AND REPORTING PARAMETERS 

This is a listing of the parameters required to be observed, recorded, and 
reported . Refer to the permit Part II, Section 0, for detailed requirements for 
observing , record ing . and reporting these pa rameters. 

OBSERVE WEEKLY AND RECORD A, LEAST ONCE EVERY THIRTY DAYS 

Injection pressure (psig) 
OBSERVE Annulus pressure(s) (psig) 

AND 
RECORD Injection rate (bbl/day) 

FlUid volume injected since the well began injecting (bbls) 

ANNUALLY 

Injected fluid total dissolved sol ids (mg/I) 

ANALYZE 
Injected fluid specific gravity 

Injected fluid specific conductivity 

Injected fluid pH 

ANNUALLY 

Each month 's maximum and averaged injection pressures (psig) 

Each month's maximum and averaged annulus pressure(s) (psig) 

REPORT 
Each month's averaged injection rate (bbl/day) 

Fluid volume injected since the well began injecting (bbl) 

Written resu Its of annual injected fluid analysis 

Records of all monitoring activities must be retained and made available for inspection 
at the following location: 

I'nllllt (:t J.! III I 1-06901i 

Maralex Disposal, LLC 

775 Goddard Avenue 

Ignacio, CO 81 137 

0-1 



APPENDIX E 

PLUGGING AND ABANDONMENT REQUIREMENTS 

Operator will file and obtain approval for a detailed P&A plan for approval prior to 
initiating any P&A operations. Typical P&A operations may be as follows: 

1. Set wireline cement retainer above the injection interval at approximately 7500 ft. 
Cement squeeze the perforations and fill casing below retainer with 300 sxs. Class G 
cement w. additives. Place 5 sxs. cement on top of the retainer. Pressure test the 
casing string and the cement plug with a retainer above the injection intervals. The top 
of the cement will be above the Dakota, Burro Canyon, Morrison, Bluff and the Entrada 
formations. 

2. Stack Class G cement with additives from top of cement plug which is on top of the 
cement retainer at 7500 ft to surface. This will require placing 1652 cubic ft. of cement 
to reach the surface. 

3. Remove Wellhead. Install P & A marker. Reclaim location. 

Note: A plugging procedure will be submitted and approval obtained to the appropriate 
regulatory agencies before plugging operations are conducted . It may not be 
necessary to fill the entire casing string with cement if it is determined that the deeper 
intervals have no fresh water potential. 

I'l'rmll C021011-06908 E-1 
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APPENDIX F 

CORRECTIVE ACTION REQUIREMENTS 

No corrective action is required . 

• 
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WASHINGTON, D.C. 20460 

SEP 21 l$3 

:'1E?10RA,N0 U11 _ ~ EPA REGiCN V·71 
DRINKING WATER BF.AN~ 

SUBJECT : 

FR0l1: 

TO: 

Interim Final Ule Program Judicia l and Administrative 
Order Settlement Penalty Policy -- Underqr,ound 
Injection Control Guidance No. 79 

James R. Elder, Director . ~~,~~-
Off~ce of Ground Water d D ~ ing water 

Frederick E. Stiehl /' .' I 
Enforcement Counse '. 7'"'-

Water Management Divis ion Directors 
Regions I - X 

Regional Counsels 
Regions I-X 

, 
;I 

We have completed the Interim Final Underground Injection 'e 
Control (UIC) Program JUdicial and Administrative Order 
Settlement Penalty Pol icy (Settlement Penalty Policy). This 
Settlement Penalty Policy supersedes tbe previous axe program 
.i;dministrative Order Se't t lement Penalty Pol icy -- Undergr ound 
Injection control Guidance No. 75, issue January 24, 1992. The 
Set'tlement Penalty Policy has been developed joint ly by the 
Office of Ground Water and Drinking Water and the Of~ice of 
Enforcement. 

The Settlement Penalty Policy d iffers f r om the previous UIC 
program Administrative Order Guidance in a number of ways. The 
new settlement Penal ty policy can now be used to calculate 
j udicial penalties as well as administrative penalties. Other 
c hanges include a change in the adjustment factor categories and 
a 'narrowing of the overall adjustment allowances . In addition, a 
summary calcula tion sheet has been supplied Which allows m~ltipl e 
pena lty ca lculations to be placed on a single summary sheet. 

The S e~tleIDent Penalty Policy ~onsists of a gravity and 
economic co~ponent_ The e c onomic component is designed to assess 
any e conomic benefit an operator gains from violating ~~e Safe 
Drinking Water Act (SDWA). The gravity component should be 
assessed based on the seriousness of the v iolation. 
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The economi c c omponent is calculated using the B ~N model 
'Which is the Agency's a c cepted economic model. The g r avity 
component consists of four variables,: Seriousness of Violation; 
Economic Impact (Business Size); Duration of Violations; and 
Number 6f Wells. These four. variables are used in calculating 
the gravity component assoc iated with each violation. The 
adjustment factors are us ed to i ncr ease or decrease the gravity 
component and if applicable ability to pay a nd litigation 
considerations may be used to decrease the overall penalty 
calculation amount. 

Use o f Sett lement Penalty policy 

The settlement amount derived using the Settlement Pe nalty 
Policy establishes the bottom line figure below which a case 
should not be compromised. ' The settlement amount der ived u s i ng 
the Settlement Penalty Policy should not be confused with the 
a ppropriate penalty amount included in a ' .proposed administr a tive 
order (PAO) . The penalty amount in the PAC should be the ~ighest 
amount, up to the statutory cap, that the Region is able to 
defend before a Presiding Officer. The cover letter transmitting 
the PAD to the respondent may include a settlement penalty amount 
which is lower than t h at in the PAa to e ncourage an expeditious 
conclusion of the case . In place of an actual penalty amount i n 
the cover letter the Regions may also use a statement to indicate 
that a reduced penalty will be considered if the case is 
concluded expeditiously. In no case, however, may the penalty 
amount in the proposed or final order be below the settlement 
amount derived using the Settlement Penalty Policy. · Of course, 
the Settlement Penalty Policy does not preclude a 'settlement from 
being calculated and assessed for the s t atutory maximum, without 
a reduction for expeditious compliance, at a ny time it is deemed 
necessary by the enforcement case team. 

Regional comments on the Sett lement Penalty Policy will b e 
accepted through November 30, 1993. Please direct a ny questi o ns 
or comments to Peter Babor (20 2 - 260 - 728 0 ) or Alan Morrissey (202 -
260-2855). 

Attachment 

cc: Bob :Blanco 
Ramona Trovato 
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Dave Hindin 
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Don Olson 
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I. Introduction 

Background 

Part C of the Safe Drinking Water Act (SDWA) establishes guidelines for protecting 
underground sources of drinking water through control of unde.rgrowxl injection weUs. In the 1986 
SOW A amendments, Congress authorized the EPA 10 issue administrative orders as an enforcement tool 
to promote compliance with the Act and its associated regulations. 'The revised Act authorized 
administrative penalties of up to Sl2S,OCXJ. The amendments also provided revised authority for EPA to 
bring about civil judicial actions as an enforcement and compliance tool; the maximum judicia! penalty 
was set al $25,000 per day per violation with no ceiling. 

The SDWA provides EPA with three avenues for seeking penalties for violations of applicable 
Undergrotmd Injection Conttol (UIC) requirements; administrative actions, civil judicial actioDS, and 
criminal judicial actions. Guidance for choosing among the different enforcement avenp.es can be found 
in the document, "Choosing Between Criminal, CivU and Administrative Action for me Violations." 
This guidance was released on December 22, 1986, with a memo from Office of Drinking Water 
Director Michael Cook called, -Transminal of PWS and UIC Administrative Order Issuance Guidance -
ACTION MEMORANDUM.· 

This document sets forth the policy of the U.S. Environmental Protection :Agency, Office of 
Ground Water and Drinking Water (OGWOW) aocl the Office of Enforcement (OE), for establishing 
appropriate civil judicial' and adfninjstrative settlement penalties in the UIe Program. This applies 
to all VIC actions initiated after the effective date of this policy and to pending enforcement cases in 
which the goverrunent has not yet transntined an approved oral or written penalty demand to the alleged 
violatOr. lbis policy provides, based on the circwnstaoces of the case, the lowest penalty figure which 
the Federal Government is generally willing to accept in settlement; however, there may be 
circumstances so egregious that the Federal Government should not even consider acceptance of such a 
figure and should instead seek: the statutory maximum. This policy implements EPA's PoUcy on Cjvil 
Penalties (#GM-21) and Specific Approaches to Penalty AS5f'55ments (IGM-22). 

An appropriate penalty is one that accomplisbes wee objectives. Erst, it should deter violations 
of the law by placing the violator in a worse position financially than those who have complied in a 
timely fashion. Secondly, there must be fair aDd equitable treatment of the regulated commWlity. 
Therefore, the penallY should be consistent with the Agency's penalty policy and promote a more 
consistent approach to the assessment of civil judicial penalties, while aUowing for factors unique to the 
VIC Program. Thirdly, the penalty should result in expeditious resolution of the identified probJem{s). 
Such resolution can be achieved through an incentive, such as mitigating the penalty for supplemental 
environmental projects, or a disincentive, such as increasing the penalty figure for recalcitrance or for 
degree of willfulness if settlement negotiations are drawn out. 

Thi..'i policy is purely ror the use of U.S. EPA enforcement personnel in settling cases. EPA 
reserves the right to change this policy at any time, without priur notice. or to ad at variance to 
this policy. This policy does not create any rights, implied or other .... ise. in any third parties. This 
policy supersedes the VIC Prol,oram Administrative Order Settlement Policy issued on January 24, 1992 . 
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Pleading - Other Types of Penalties 

This policy only establishes how the Agency calculates the minimum penalty for 
which it would be willing to ~ a case. The development of the penalty amount to plead 
in an administrative or judicial complaint is developed independent of this policy, except to 
the extent the Agency may not seek a settlement penalty in excess of the statutory maximum 
penalty it is seeking in the complaint. Further, at trial (or in an administrative hearing) the 
Agency will seek a penalty based on the statutory maximum and the penalty factors which 
the court is instructed to consider. Of course, the Agency will nQ1 use the settlement Penalty 
Policy in arguing for a penalty at trial or in an admini stnl.tive penalty hearing. In 
pleading for penalties in judicial or administrative complaints, please refer to guidance by OE 
regarding the distinctions among pleading, negotiating, and litigating civil penalties for 
enforcement cases. 1 Although the guidance was written for cases brought under the Clean 
Water Act, it is also useful in Safe Drinking Water Act actions. 

Documentation 

Each component of the settlement penalty ca1culation (economic benefit, gravity and 
any adjustments) must be clearly documented with supporting materials and written. 
explanations in the case fIle and provided to Headquarters for review and approval as 
required . Special care should be made to fully explain in the case file any adjustments for 
litigation considerations or ability to pay. Any subsequent recalculations of the penalty based 
on new information should also be included in the file. 

Documentation and explanations of a particular settlement calculation constitute 
confidential information that is outside the scope of discovery and FOIA requests, which i s 
protected by various privileges, including the anomey-client and anorney work-product. 
While individual settlement penalty calculations are confidential documents, this penalty 
policy is a public document and may be released to anyone upon requeSt. Further, as part of 
settlement negotiations between the parties, EPA may release partS of the case specific 
settlement calculations. The release of such infonnation may only be used for settlement 
negotiations in the case at hand and, of course, may not be admitted into evidence in a trial 
or hearing. 

Outline of the Ule Settlement Policy 

This policy incorporates, directly or indirectly, each of the statutory concepts listed urxier 
Section 1423(cX4)(B) of the Safe Drinking Water Act, which outlines the factors the Administrator must 
take into account when detennining a civil penalty . 

I See Guidanct! on tM Distinctions Among Pleading. N~gotiating. and Lirigaling (!iyjl P~nalJitsfor 
EnforcemOll ClUes undu the Clean Wain- Aer. DEeM/OW, January 19, 1989. 
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The remainder of this document provides step-by·step guidance for calcuJating settlemeO! 
amounts. A separate calculation should be performed for ~ violation., The first step is to calculate 
the Statutory maximum. In administrative actions, the maximwn for Class D wells is S5,OCIO per day per 
violation and for other Classes of wells the maximum is SIO,(XX} per day per violation. For all weU 
Classes in administrative actions, there is a ceiling of S125,<XXI per violation. The maximum for civil 
judicial penalties is S25,CXXl pet day per violation with no ceiling. The statutory maximum serves as a 
limit which the settlement amount cannot exceed; the case team can always choose to assess the statutory 
maximum penalty if the cirClllIlSl2nCes of the case warrant such action. The next step is to calculate the 
economic benefit of the violation, a process described in Section II . 1be third step, covered in Section 
Ill , is calculation of the gravity component. The fical step. described in Section IV, is applying 
adjustment factors to the combined economic benefit and gravity components. 

The appendices provide material to support the settlement penalty ca1cuI:ation process. Appendix 
A provides a list of common UIe program violations by level of seriousness; this list is a guideline for 
categorizing violations when calculating the gravity component. Appendix B provides an example 
worksheet to use for calculating settlement amounlS with this policy. A separate worksheet calculation 
should be carried out for each violation. Appendix C is a Summary Workshe"et for recording 
information on multiple violations . Appendix D is a Glossary of Terms. 
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ll. Economic Benefit Component 

Agency civil penalty policy mandates recapturing the economic benefit accrued to the violator as 
a result of noncompliance. EPA policy states that "penalties generally should, al a minimum, remov e 
any s ignificant economic benefits resulting from failure to comply with the law: (GM-21). These 
benefits accrued to a violator as a result of noncompliance are referred to as the Economic Benefit 
Component 'This component serves as the base settlement amount to which the Gravity Component is 
added . The calculation of economic benefit must be in writing and retained in the case file . his 
cnforcemept privileged ma~rial and may only be disclosed upon deeisioD of the case team. 

EPA has a standard policy and methodology for calculating economic benefit . This 
methodology, based on calcu1ation of avoided and delayed costs of noncompliance, is described in detail 
in the "BEN User's Manual- (revised 1993).2 Case teams should calculate economic benefit of 
noncompliance using the BEN model. 

The BEN model methodology incorporates three !)'pes of costs: initial capital investments . 
either one-time or recurring; one-time nondepreciable expenditures, either tax deductible or oot; and 
avoided annual expenses. The foUowing paragraphs give eumples of each of these costs relevant to the 
VIC program, For detailed guidance, refer 10 the "BEN User's Manual ,· beginning on page ID-7. 

Initial Capital Investments 

Delayed capital investments are either one-time or recurring depreciable expenditures which have 
been deferred by the violator 's failure 10 comply promptly with regu1atory requirements. The violator 
eventually will have to spend the money in order to achieve compliance, but has accrued ecoa,mic 
benefit by using the money for other purposes during the noncompliance period. Depreciable capital 
expenditures are typically for physical plant or heavy equipment with a limited useful life. Examples of 
violations whicb result in savings from delayed capital invesunents are: 

• Delay in installing monitoring equipment 

• Delay in properly constructing a well 

Capi~1 iDvesonents can be either one time or recurring. An example of a recurring capital investment 
would be a monitoring system, with a predetennined useful life, that must always be replaced at the end 
of the predeterntined period. 

If the violator does not just delay capital investments but rather fails to make them ailogether, 
the initial capital investments become avoided rather than delayed costs. The initial inVestmenlS should 
then be treated in the ecooomic benefit calculation as avoided costs. 

Delayed One-Time Nondepreciable Costs 

::1 Ben iJ a computer model used across EPA program, to calculate the economic benefit of noncompli&nccin lettlement 
c.lculation amounts. Det.ailod information about BEN and copies of the · Ulcr' l Manllll- and the "U aer's Guide" can be 
obtained from the EPA'1 OffICe of Enforcc:rm=nt Policy. 
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Delayed one-time costs are nondepreciable expenditures which have been deferred by the 
violator's failure to comply promptly with regulatory requirements. The violator evenmaUy will bave to 
spend the money in order 10 achieve compliance, but has accrued economic benefit by using !be money 
for other purposes during the noncompliance period. Wilh the exception of land, most one-time 
nondepreciable costs are tax deductible. Examples of violations which result in savings from delayed 
one-time, nondepreciable costs are: 

• Delay in contracting for brine removal 

• Delay in setting up a record-keeping system 

• Delay in purchase of land required f()[' compliance 

• Delay in repairing a well lacldng mechanical integrity 

• Delay of plugging and abandonment in accordance v.ith an approved plan 

• Initial training of employees (regularly occurring training must be classified as an annual COSt, 
DOt a one-time cost) 

Many of the costs associated with violation of VIC prOgTam regulations are one-time nondepreciable 
expenditures. 

If the violator does not just delay one-time nondepreciable expenditures but rather fails to make 
them altogether , the expenditures become avoided rather than delayed costs. The one-time 
nondepreciable expenditures should then be U'eated in the economic benefit calculation as avoided coSts. 

Annual Expenses 

Annual expenses are recurring expenditures lhat the violator completely avoided. through 
noncompliance. These cOSts will never be incurred. Annual expenses are the equivalent of operating 
and maintenance (O&M) costs. Examples of violations wroch result in savings from avoided annual 
e"penses are: 

• Failure to monitor 

• Failure to retain records 

• Failure to carry out regular training of employees 

• Failure to pay costs of alternative disposal when UJC disposal is into an unauthorized well 

• Failure to perform required open.tion aoo maintenance activities 

'Ine case team will often fux:I that the most appropriate avoided annual expense is the cost of 
a lternative (proper) disp3S31. This is U'eated as an annual expense or operating cost since it is a 
ne~ssa ry cost of a leg-.lI operation if the undergrowxl injection well may not lawfully be used for 
injection. To use BEN to calculate alternative cost of disposal, the case team should input this 
al ternative cost as an annual e"peose in the appropriate year . 
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Wrongful Profits 

Finally. BEN can be used to calculate the present value of wrongful profits. This method of 
calculating economic benefit may be used if calculation of an economic benefit from delayed and avoided 
costs is not possible; estimates of wrongful profilS are typically very imprecise and this is not the 
preferred alternative. To detennioe wrongful profits in each year, the case team calculates either 
revenue from sales tess cost of goods sold or calculates revenue from sales times profit margin. All 
three of these figures (sales revenue , cost of goods sold, and profit margin) are difficult to decermine, 
making this calculation of economic benefit a last resort. The wrongful profit from each year is then 
entered into BEN as an annual expense, and BEN will calculate the present value of these wrongful 
profits. Case e nforcement staff should consu1t with Headquarters for advice on how to perform lhis 
analysis . 
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Ill. Gravity Component 

Introduction 

This section of the policy describes the methodology for calculating the gravity component of 
administrative and civil judicial settlements for violations of applicable me requirements. A W@le 
gravity component should be calculated for each violation Case teams will first calculate an unadjusted 
gravity component and will then apply Ibe Gravity Component Adjustment Factor to detennine tile final 
gravity component. 

CaJcuuuing the Unadjusted Grayity Component 

The unadjusted gravity component incorporates the following variables: 

(A) Seriousness of violation 

(B) Economic impact on the violator 

(e) Duration of violation 

(0) Number of wells in violation 

The formula incol'JX'rating these factors is included On Chart 1 on page 8, the ·Unadjusted Gravity 
Component Calculation Formula. ~ Each of the four component variables is described in more detail 

below. 

A Seriousness of Violation 

The seriousness of violation is the basic factor from which the gravity component is calculated. 
The seriousness of violation incorporates both the potential or actual hann resulting fro m the violation 
and the extent of deviation from me program requirements. Violations are placed in ODe oftbree 
levels. Level III infractions are the least serious; they are typicaUy reporting violations that do not 
threaten the integrity of the program and pose little or no direct threat to the environment. Level IT 
violatioru may be ei ther reporting or other types of infractions; they are more serious than Level ill 
violations but do nol seriously threaten the e nvironment and wou1d DOt be classified as Significant 
Noncompliance.' Level I violations are the 010!:.1 serious violations; these are violations that Ihreaten 
human health or the envirorunem andlor that violate crucial provisions of the UlC program. They would 
be classified as Significant Noncompliance. AppendiJI: A contains lists of conunon me program 
violations broken down into me three levels . The lists in Appendix A are iru~nded 10 serv~ as guides 

3 Guidance for determining whether violatioru I'Cprclent SipUflC&nl Nonc.omplianee call be found in: (1) 'Ule Program 
DefUlition of Significanl Noncompliance: D«:ember4, 1986; (2) ule Guidance Number $8, Sc:ptcmbcr9, 1917; (3) 'ule 
Program SNC Defmitioll.· September 16, 1987; and (4) 'Clarification of Proecdura for D~ennining Silni.fic:.att 
Noncomplian~: Addcndumlo UIC Program Guidance 158,' February 16, 1990. 
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only since specific circumstances may dictate that a violation listed in one calegory may be more or less 
serious in !he particular case under review, 

B Economic Impact on the Vjolatpr 

EcoOOmlC impact on the violator is an administrative penalty starutory consideration, from the 
Safe OrinJdng Water Act, in UIC ~nalty cases. To account for different impacts on violators of varying 
financial capability I the VIC settlement policy incorporates this provision for all typeS of cases to 

distinguish between different sized businesses and municipalities. Firms are placed in one of three 
categories based on their net sales. Net sales is the first line on any corporate tax fonn and equals gross 
sales less returns, allowan~. and discounts. Case teams should attempt to get reliable information a s to 

viclawr busiress size (e.g., from Dun & Bradstteet reports, tax forms, or audited financial statements); 
in the absence of specific information, case teams should use their judgment based on available 
information and conservative estimates. 

Municipalities are placed in one of three categories based on their population size. Population 
and per capita income statistics are readily available from sources including the community itself, state 
data or census books, and the Census Bureau wilhin the U.S. Department of Commerce. Case teams 
should note that the policy assumes smaller communities are less able to afford penalties thaD larger 
commuruties and therefore are given an adjustmeDt for economic impact. However, small urban or 
suburban communities often should be treated differently from small rural communities. SmaU urban or 
suburban communities may be very 'Y.'ealthy and able to afford a penalty as easily as some larger 
communities. ('!be case team may wish to refer to Census Bureau information to 'determine whether the 
municipality in question is part of a Metropolitan Statistical Area, the Census Bureau· s term rot a 
metropolitao region.) Small rural communities, on the other hand, are typically less financially capable 
than larger communities. 

The economic impact on the violator factor accounts for varying financial capability among firms 
and municipalities of different sizes . It is intended to relegate the Ability to Pay factor (see p. 11) to a 
secondary consideration, invoked oruy when violators conclusively prove that they are unable w pay the 
calculated penalty and are otherwise able to come into compliance. 

In cases where small firms are very 'profitable or where small communities are very wealthy and 
where the proposed penalty (without the Economic Impact on the Violator adjustment) will DO{ adversely 
affect the violator, thls provision may be discounted. The case team has the discretion to use a value of 
-I ~ under this factor regardJess of the violator's business or population size. 

C, Duration of Violation 

This penalty policy accounts for ongoing violations by escalating the calculated penalty as the 
length of violation increases. The duration of violation is defined as the time from the first day of 
noncompliance until the compliance date (the day the violator brings the well into compliance), For the 
purpose of calculating the length of ongoing violations, a month is defined as 30 days and a partial 
month beyond the last full month is counted as an additional month (e.g., a 32~y violation is a two
month violation). 

D, Number of Wells in Violation 
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This factor accounts for the fact that a number of wells owned by a single operator may be in 
violation of the identical UIe requirement; this provision is only to be used when multiple wells are in 
violation of the identical requiremenJ. In these instances, the case team may either calculate I separate 
penalty for each well or use this multi-weU provision to calculate a single penalty. For identical 
violations at 25 or fewer wells, this factor is equal to the number of wells; only when there are a large 
number of wells in violation does lhis factor have an effect . 
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Chart 1 
Unadjusted Gravity Com'ponent 

Calculation Formula: (A X B) X (C + 0 ) 

Input Factors, 

A. Seriousness of Violation 

Violation Cateoory 
Level III 
Level II 
Level I 

Multiplier 
All Classes 
$100-400 

401·1.000 
1.001 ·25.000 

B. Economic Impact on the Violator 

Business Size 
less than $1 Million 

$1 Million· $10 Million 
Greaterlhan S10 Million 

C. Duration of Violation 
',' 

lenoth of Violation 
, day 

2 days· 1 rronth 
2 · 3 months 
4 -7 months 

8 -12 months 
13 - 18 months 

19 - 36 months 
37 - 60 months 

60+ months 

Municipality 
Population 

Less than 2,500 
2.501 · 50.000 

Greater than 50,000 

tlf1Q! 
a 

0 · 2 
2 ·5 
4 -10 

8 · 15 
13·25 
19 ·40 
37·75 

60·125+ 

D. Number of Wel,ls in Violation 

NUrrber 
1·25 

26·50 
51·100 

100+ 

Actual number of weHs 
26·50 

36 - 100 
50· 100+ 

Muttip lier 
0 ,3 
0 .7 
1.0 



II 

AdjlJsrment Factor for the . Gravity Component 

The gravity component adjustment facto r pennits increases or decreases in the gravity 
co mpo nent to ac count fo r a violatOr 's compliance h.istory; level of cooperation/noncooperation; and the 
vvillfulnes.s or negligence associa ted with the violation. 

When considering an appropriate figure for gravity component adjusoneot factOr, the case team 

should consider the following specific factors: 

• Nwnber of previous vioJati.ons . 

• Similarity of any previous violations 

• ViolaIDr's response to previous violations and enforcement actions 

• The rapidity with wroch this violation was corrected or damage was mitigated prior to 'the 
enforcement action 

• The level of effort put fonh by the violator to correct the violation and respond to the 
enforcement actioa4 

• \Vhether the violator delayed release 9f information or employed other delaying tactics 

• Degree of co~trol the violator exercised over the violation 

• Fareseeabili[)' of events leading to the violation 

• Level of precautions that were taken to avoid the violation 

Based on these and other appropriate faCtors, the case team rn.ay decide on a gravity component 
adjusunc nt factor ranging from minus 30 to plus 150 percent. Case te3ms may not consider a r~ducriofl 
of the gravity component based on a history of compliance. Tne unadjUSted gravity component is then 
multiplied by this factOr and the resulting figure is added to the unadjusted gravity component to 
deteI"m.ine the final (adjusted) gravity component. 

• Good f:ucb does nor OCC UT ~fter an enforcement action is commenced. 
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IV. Determining the Final Settlem ent Amount 

The preliminary se ttlement amount is the 'sum of the Gravity and Economic Benefit Components. 
However. two factors may be used to adjust the preliminary senlement amount: ability to pay and 
litigation considerations. Both. of these faCto r'S are eu.ema1 to benefit derived through noncompliance and 
to the seriousness of the violation and both factors may be used ocJy to adjust proposed settlement 
amounts downward. Any adjusunem !Dust be fully documented and retai ned in the case file. Such 
infonnarion is typically audited by the General Accounting Office and EPA's InspectOr General. This 
cb.lpter describes the use of the ability to pay and litigation considerations adjustment factOrs. to 
addi c(;>n. this chapter discusses the use of Supplemental Environmental Projects to reduce ~nalty 
amounts. 

Ability to Pay 

The Agency will not generally request penalty settlements that are clearly beyond the means of 
the violatOr. The case team typically should seek to settle fo r as high an amount as the case team 
believes the violatOr can afford without seriously jeopardizing the violator 's ability to continue operations 
and 10 bring the well into compliance. Therefore , EPA may consider the ability 10 pay a penalty when 
arriving at a specific final penalty 'assessment.. However , the lIlore serious the violation the greater risk 
EPA should accept that imposition of a penalty will result in closure of a violator's business. According 
to the Agency's penalty framework, GM-22, ~EPA reserves the option, in appropriate cir cumslances. of 
see1ring a penalty that might put a company OUt of business" (p. 23) . Also, where the case team believes 
the violatOr will rot be able to bring the well operation into compliance no matter what the penalty 
assessment, me penaJty should oot be adjusted dO""'Tlward based OD ability to pay. 

'The burden to demonst:r.ate inability to pay: as wich the burden of demonstrating the presence of 
any mitigating circumstances, rests On the violatOr. In addition, if me violator fails to provide sufficient 
information to supporra claim of i~bility to pay a penalty, then me case development team should 
disregard this f.ictOr in adjusting the penalty. At a minimwn, the violator must provide three Ye4rs of 
Federal tax returns. Where possible . the .case team should also have the violator provide a cerrified 
financi.ai .statement prepared by a Certified Publ ic Accountant The Agency has developed a compu ter 

. model called • ABEL· which helps determine the ability of a violatOr to afford a penalry. If the Region 
is ~Il unable to judge the Validity of the claim, eV<tluarion by an outSide expert consu.l tam may be 
ne<:essary . 

When it is det:etmined that a .violator cannot afford the pe:naJry prescribed by this ~licy, the 
fo llowing options may be considered: 

• AD installment paymem schedule with appropriate interest accruing to delayed paymeots. The 
first payment mcst be received within 60 days of final sealement.. 

• A pemlty reduction. 

• A suit agaiost the ind.lvidual violaror(s) if the compa ny haS 110 assets. 
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A reduction in the penalty amount is a "less desirable alternative ~a .3 delayed payment'schedule , 
al though installments beyond three years afe strongly discouraged. 

LiIigaJion ConsideroIions 

Many enforcement C3SeS fruly have weaknesses or equitable problems that could be expected to 
pernmde a court to assess: a penalty less than the statutory maximum amount. The simple existence of 
weaknesses in a C:lSe, however, should not 3utOmatiCJIly result in a litigation consideration reduction of 
the preliminary penalty amount (economic beoefit + gravity), The government should evaluate every 
penalty with a view coward the potential fa. protracted litigation and anempt to asceruin the maximum 
civil penalty the coun (or adminiso-ative law judge) is lihly ~ award if the case proceeds to trial (or 
administrative hearing). The basic rule for litifition considerations is ~t the 'government may reduce 
the amount of the civil penalty it will accept 3t settlement to reflect these consider.ltions (Le .• 
weaknesses or equioole issues) where the facts: demonstrate a substantial likelihood that the government 
will not achie ve 3 higher penalty at triaL ' 

Since the settlement perulity is mtant to represent a reasonable compromise of EPA's claim for 
the statuwry maximum. before ma lcing a settJement offer EPA must determine the StiiWtory maximum 
penaJty and estimate bow large a penalty the government might obtain if the case were to proceed to 

aiaL Given the limi~ number of judicial opinions 00 the issue of pel"...aJ,ties in UIe cases, Agency legal 
staff must use their best profcsslonaJ judgment in assessing ... ~ .. hat pec.alty a court might assess in the case 
at haoe!. Any adjustments for litigation considerations must be taken- on a factual. basis specific to the 
case. 

WhiJe there is no universal list of litigation considerations, there is a list of factors that should be 
considered in evaluating whether the preliminary settlement pero.lty exceeds the penalty the Agency 
would Iiu;ly obtain at trial. Potential litigation considerations could include: 

I. Known problems with the government's evidence proving liability or supporting a civil 
penalty; . 

2. The credibility, reliability, and availability, of 

3. The informed, exp~ opinion of the judge assigned to the case (or person appointed by 
the judge to mediate the dispute), after evaJuaring the merits of the case" 

, The CJUijbility and rdi"bility o( wltDc:s:s.c3 rc!a.Lc$ to their demunor~ , repuw.iOQ. tnUhful.oess. and 
;mpeacb,bility. For inst:mce. if ~ goVetIllIleDt witDC$:5 W audc SUtcm::nCl signific:mtly cootr3rllctory to tb:.'l. 

posiuoo. be u to support at trial. !W cn:dibility may be impea.c:hcd by the respondent or defcodaaL The 
n.aib.bilicy of:2 wimess will med the senJetDalt bottom-line i( the witness cannot be produced at trial; ic does 
ao& rc.Iate to the incooveni~ or expe:osc o( producing the witnes:s at trial. 

& Thi.5 [:>aor. except as provided below with respect to the ~rd of lbe judge or other trier of fact. <my 
DOC be applied in anticipWOn. or' ~i the suge of initiaJ referr.tl. a.od should Dot be distorted by t.a..kiDg at: face 
V:UllC: what a judge auempriDg to eDCOu.r.l.g~ ~ Settlement might say. nus f~tor does not apply to QSC3 ref~ 
under the pn:-rc:fanJ negooarioll guid.a.nee. since such PR."{ setticmeD.tS occur pefore the assignmeot of a j udge. 
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4. The record of the judge assigned to the case in any very similar case or other environmental 
enforcement penalty case. (In contraSt. the reputation of the judge , or the judge's general 
demeanor. without a specific Penalty or legal statement on a similar case, is rarely sufficient as a 
litigation consideration.) 

5. Assurances by Federal , State o,r local regulators that the respondent or de fendant credibly 
may argue led it to believe it was complying with the federal Law under which EPA is see!cing 
penalties. 

6. The payment by the defendant of ci~l penalties for the same violations in a case 
brought by another plaintiff.' " 

7: The deveJopmem of new, relevant case law.' 

8. A blend of troublesome factS and weak legal positions · such that the Agency faces a 
significant ' risk of Obtaining a negative preudeot at trial of national significance. 

In evaluating the list of possible litigation considerations .set forth in 1. - 8. above. the Region 
should evaluate each consideration fqr the impact it is lilcely to have on the Agency 's ability to obtain a 
trial penalty in excess of the preliminary senlement amount. Before a complaint is filed. the application 
of litigation considerations is often· premarure, since the Agency generally does not have enough 
infon:nation to fully evaluate litigation risk. Reductions fo r litigation considerations are more likely to 

be appropriate after the Agency obtains an infonned view, through discovery and settiement activities. of 
the weal:nesses in it'S case and how the specific court views penalties in the case. 

!be Agency re~ogniz.es that this quantitative evaluation of liti~tion considerations often reflects 
subjective legal opinions. Thus, a Regional office may reduce the prelimjnary penalty amount by up to 

o ne-third the gravity amount for litigation considerations without Headquarters approval. Of coune. this 
reduction must be cle.ady explained in the settlement ose file. 

In evaluating possible litigation considerations, Agency staff should recognize that litigatio n 
considerations d2..n!:U include: 

.1... The Region's desire to minimize the resource invesnnent in the case. 

7 If tho defc:ndu:tt h.u previousJ Y paid civil penalties for the sa.mc viol.atiom to another plaintiff. this f~tor 
may be used to redw:e tho uooun.t of the senl.erocot peru..ity by .co 1lXlC"e tho tho amount previously paid for tho 
same vioWiom.. BocnTStl.a vioLa.tor is ieDer1i.ly li1hle to fDO~ th.a.a one pl.ai.ctiff. the prior payment of 1 civil 
pc:::t2lty should nOC gencr.illy' rc:ru.It ina dolh.r-for-doUar reduc>.iOD. of the Agency penalty settlement 2.IDOuo.L If 
the ~0U5 ClSO i.oduded other viobti~. only a portion of the ~ty a.fready paid .should be cOll3idcrM in 
=lucing the p<nSlty in the o.se at h=L 

I ~ tb.c. time the Region i..n.it,i.ue3 or n:fen :1 050. new ~ b.w rels.ring to liability or paulty 
? may :t.ffei::t the szn:ngth of the Age:ocy 's leg11 ugutllco.ts. [.c t.hJ.t cin:ums:unce.. the Region JDJ.y 
?pply litiprion considc:nrions to .adjust it3 i.o.itill pe=Jty S(;uielncot fi g-utt. Of COUl'"'"..c. new positive osc: Ill ..... 
C2J:) be: used to bobter the prel..i.miD2ry seuJc;mt::J t amount. 
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b. A generalized goal (in opposition to established Agency policies) to avoid litigation 
or to avoid potential precedential areas oftbe law.' 

c. A duplicative statement of elements included or as!l.11JI1ed elsewhere in the Penalty 
Policy, such as inability to pay. ~good faith" or a "lack ofwillfuloess" by a respondent 
or defen:iant. 

d. Off-the-record statements by the court, before it has bad a chance to evaluate the 
specific merits of the case, that large penalties are oot appropriate, are generally. by 
themselves, not a reason to reduce the prtl.i.minary settlement penalty amount. 

The case team should select a value for litigation considerations between zero and 100 percent, 
where 100 percenl represents the belief that EPA has a strong case and the Presiding Officer or judge is 
unlikely to reduce the award based 00 the factors outlined in this section. A zero percent rating would 
indicate thai the case team believes a Presiding Officer or judge would grant DO award. Justification for 
choosing any value other than 100 percent must be docwnented and included in the case file. The value 
should then be included in the Settlement Policy Calculation Worksheet (Appendix B) under Step 4 , 
letter (J). 

Supplemenwl Environmenwl Projects 

Supplemental Environmental Projects (SEPs) are pollution prevention, recycling, or other 
projects which are oot required to bring a violator into compliance but which will result .in significant 
environmenttl benefit if undertaken. If carried out correctly, these projects can lead to reduction of 
minimum setdement amounlS. EPA's Office of Enforcement has issued a national policy on the use of 
lo'1lpplemental environmental projects in EPA settlements, "Policy on the Use of Supplemental 
Envitorunental Projects in EPA Settlements,· February 12, 1991. 

Case teams considering the use of SEPs 10 mitigate settlement amoUDts should follow the 1991 
Policy and any subsequent revisioos. The 5EP POlicy describes the circumstances under which SEPs can 
be considered in settlement calculations and how they showd be treated when calculating settlement 
a mounts. Note that any administrative order or civil judicial action that has the settlement llDOUDt 

reduced by inclusion of an SEP which involves substitute performance or has a "borizontal" oe~, as 
thai term is defined in EPA policy. must be approved by the Office of Enforcement. Supplemental 
environmental projects can be used to reduce the cash payment but oot to a value below the Economic 
Benefit component. AJso, the reduction can DOt reduce the total value of the violator 's settlement (cash 

9 There are liIllCS when the Agency and the Department should ruUy litigate a civil or criminal case as it 
may create. beneficial precedent fot the Fedel1il government. An example is U.S V. Midw!y Heights COunN 

W.ater Ristrict (695 F. Supp. 1072, 1076, E.D. Cal. 1988), ill whicb the court found that 1) the definition of 
human consumption extends beyond jusl illiestion and is broader thaD merely whether the service population 
drinks the water, and 2) the presence of organisIIlS that were accepted indicators of the potentia] for the ~l'read 
of serious disease presented an imminent (and substantial) endangerment, regardless of whether actual illnesses 
had been reported. 
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payment plus the after-tax net preseDt value of the SEP as calculated by BEN) to a value below the Final 
Settlement Amount calculated using this policy, 
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Le>ell, Level II, and Level III Violalions 
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Levell Violations': 
Potential for Significant Environmental 'Contamin ation 

Vio lation SDWA or Regulatory C itation 

failure to demonstrate mechanical 144.52(a)(8), 146.8, 144.51 (p), 
integrity resuning in potential or 144.28(g), a nd 144.12(a) 
actual contamination of a USDW 

UnauthOrized injecUon '44." , I44.'3, 144.14(b), 
144.21(0),144.23(8), and 144.27 

Failure to operate property 14428m, 144.51(.) , 
(e.g •• overpressure) 144.52(a), and Part 146 

Failure to prevent movement into 144.12(a) and 1431 
a USDW 01 fluids that may cause a 
violation 01 an Mel 

Failure to comply with a 144.53 and 144.51(1)(5) 
compliance schedule in a permit 

Failure to comply with an 1423«) 
Administrative Order 

Falsifying intormation2 144.51(0) , 1445« ), and 
1431 

Failure to construct well 144.28(8), Pan 146, and 
property (casing and cementing) relevant parts of 147 

FaikJre to plug and abandon in 144.23(b), 144.28«), 144.5 1 (0), 
accordance with an approved plan 144.52(0)(6), and 146.10 

Unauthorized plugging of a well 144.28« ), 146.10 and 144.51(0) 
In an unauthorized manner 

lThis list of violations is intended only as guidance. Unique circumstances of indrvidual cases may 
lead case teams to classify violations nol listed here as l evel I violations or 10 classify a violation listed 
here at a different level. 

lA unique violation that, although not directly linked to environmental harm, is considered a serious, 
level I violation . Case teams should consider criminal prosecution for this violatio n . 
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Level II Violations' : 
Critical Program Elem~nts 

Violation 

Failure to show evidence ot or to 
maintain financial responsibility 

Failure to monitor 

Subs1antial failure to CO"1'iy 
with operating requirements 

failure to conduct an MIT upon lawhJl 
request of the Agency or within legaJ 
deadlines and thereby demonstrate 
Mechanical Integrity 

Failure 10 submit a plugging ,and 
abandonment plan 

Failure to allow inspection and entry 

failure to apply for a permit 

Failure 10 submit an amual repon 

Failure to !fansfer a permit property 

Failure to submit 24-Hour report 
and/or written loUow-tJp 

Failure to submit information 

SDWA or Regulalory Citalion 

144.26(d), 144.52(a)(7) and 
144.60-144.70 

144.26(g), Part 146 al'd 
144.51(a) and 0) 

144.28(Q, 144.51(a) al'd (e) , 
and Part 146 

144.28(g) 

144.23(b)(2) and 
144.26(c) 

144.51(Q 

144.25, and 144.31 

144.26(h) 

144.38 

144.28(b) and 
144.51 (Q(6) 

144.27 

)This list of violations is intended only as guidance. Unique circumstances of i ndividual cases may 
lead case learns to classify violations not listed here as Level II violatkms or to classify a violation listed 
here at a different level. 
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Level'" Violations' : 

Violation 

faikJre to retain records 

Failure to make 
required notlficatkm 

Failure to submit a repon, to submit 
a complete report, to suhmit a 
timely report. 10 submit an 
accurate report 

Failure to submit inventory information 
in a timely fashion 

Failure to submit information 

Other Violations 

SDWA or Regulatory Citation 

144.28(1) and 
144.5101(2) 

144.23(b)(3), 
144.2801(1)&(2), 
144.28(ij, 144.28(g) 
144.51 (ij&(n), and 
144.14(c)(1) 

144.28(h) and 
144.28(k) 

144.26(d) 

144.14(c), 144.26. 
and 146.52 

"his list of violations is intended only as guidance. Unique circumstances of Individual cases may 
lead case learns to classify violations not listed here as Level til viol.atlons or to classify a violatton listed 
here at a different level. 
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PeTUJily Policy Calculation Worksheets . 
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UIC Program Judicial and Administrative Order Settlement Penalty Policy 
Individual Violation Settlement Calculation Worksheet 

Preliminary Information 

Name of Person Filling out Form: 

Date : 

Operator/Facility Name: 

Class of Well: 

Violation: 

Step 1: Calculate Statutory Maximum (Judicial and Administrative) 

(a) Length of vio lation (in days): _ ____ _ 

(b) Maximum administrative penatty per day: $5.000 (Class II wells) or 
$10.000 (Class I, III -V) 

(c) Number of we!.ls in violation: _____ _ 

Judicial Statutory Maximum: (a) - (25,000) • (c) ~ 

_ __ - 25,000 • ~ $, ____ _ 

Administrative Statutory Maximum: (a) • (b) • (c) ~ 

---=$,----

Step 2: Calculate Economic Benefit Component 

Determine present value of avoided and delayed costs, using B EN model 
(attach all BEN printouts). 
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UIC Settlement Penalty Policy Worksheet 
Page 2 

Step 3: Calculate GravIty Component 

Refer to Chart 1, Unadjusted Gravity Component Calculation Formula (p. 10 in 
Policy) to determine appropriate value for each of the four factors (A) through (D). 

(A) Sertousness of violation ($100-25,000): $, ____ _ 

(8) Economic impact on the violator (0.3, 0.7, or 1.0): __ _ 

(C) Duration of violation (0-125+): __ _ 

(D) Number of wells in violation (1-1 25+): __ _ 

(E) Unadjusted Gravity Component: (A) • (8) • [(C) + (0)1 = 

__ • IL __ + __ -') = _____ _ 

(F) Gravity Component Adjustment Factor (-30 to +150%): % 

Gravity Component: (E) + ([(F)/100)"(E)) = 
, 

_____ + [Ll _~/100) • ____ ...JI = _____ _ 

Step 4: Apply Adjustment Factors to Sum of All EconomIc Benefit and Gravity 
Components ' 

(G) Calculate Preliminary Settlement Amount: 
Economic Benefit Components + Gravity Components: ______ _ 

(H) Maximum Ability to Pay: ______ _ 

(I) Adjustment for Ability to Pay: If (H)« G) , then (G)-(H), else zero = __ _ 

(J) Litigation Considerations (0 to 100%): % 
(0 = very weak case. 100 = good case) 

Final Settlement Amount: [(G) - (I)) • [(J)/1 DOl: Ll __ _ __ --J) • L( _/100)= 

2 
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UIC Settlement Penatty Polity Worksheet 
Page 3 

Adjustment Factor for the Gravity Component 
Calculation Worksheet 

Violator or Case Name: __________________ _ 

Case Team Member Name/Date: __________________ _ 

Factor 

History of Violation (+ only) 

Number of previous violations 

Similarity of previous violations 

Response to previous violations 
and enforcement acti ons 

Degree of Cooperation/Noncooperation 

Rapidity of violation correction and/or 

Comment 

damage mitigation prior to enforcement action 

Effort put forth by violator to correct 
violation in response to enforcement action 

Use of delaying tactics 

Willfulness/Negligence 

Control over violation 

Foreseeability of events leading 10 
violation 

Precautions taken to avoid violation 

3 

TOTAL: 

Adjustment 

(+)--

(+)'--

(+j,---

(+/-)--

(+),---

(+)---

(+/-)'--

(+1-) __ -

(+/-),---

(-30 to +150%) 
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ule' SetUement Penatty Policy Woli<sheet 
Page 4 

UIC Settlement Penalty Polley Calculations 

Duration: 

Start date of violation: 

End date at violation: 

Duration 01 violation: 

Economic Impact: 

Gross sales vaJue: 

Source of information: 

Economic impact on the violator (0.3,0.7.1.0): 

Other Calculations: 

4 
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Summary Worksheet for Multiple Ule Violations 

Administrative statutory maximum: 
($5,000 or $10,000 per day or $125,000 total) 

Civil statutory maximum: 
($25,000 per day) 

Total economic benefit component 

Total adjusted gravity component: 

T tal final ttl 0 se ement amount: 

SUMMARY OF COMPONENTS BY INDIVIDUAL VIOLATION 

Violation Economic Benefit Adjusted Gravity Final Settlement 

. 

Totals: 
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I 
Glossary of Terms 

Adjusted Gravity Component The end product of applying the Adjustment Factors to the 
Unadjusted Gravity Component. 

Adjustment Factors (Preliminary Settlement> These factors are Ability to Pay and Litigation 
Considerati.ons. The case team has the ability to adjust the Preliminary Settlement Amount 
up or down based on details of the specific violation in the two Adjustment Factor categories. 

Annual Expenses Pollution control costs, typically operation and maintenance costs., that the 
violator completely avoided by delaying compliance or by ignoring the regulatory 
requiIement Annual expenses are one input used in the EPA's BEN computer model and are 
a portion of the Economic Benefit Component. 

Current Dollars The benefit. in current dollars (i.e., dollars at the time the penalty is paid), of 
vio lations that have taken place in the past Annual Expenses. Delayed One. Time 
Nondepreciable Costs. and Initial Capital Investments must be escalated to Current 
DoUars. Th.is calculation is performed by me BEN computer model. 

I Delayed One-Time N~ndepreciable Costs These are nondepreciable expenses that have been 
delayed by the violator'S failure to comply promptly with regulatory requirements. Many of 
the delayed costs associateQ with utC violations will fall into this category which includes 
land purchase and well repairs. Most of these costs are tax-deductible. although land is not. 

I 

Economic Benefit Component The sum of the present, tax-adjusted values of Initial Capital 
Investments. Delayed One-Time Nondepreciable Costs. and Annual Expenses. It is 
ca lculated using EPA's BEN computer model. . 

Final Senlement Amount The Preliminary Settlement Amount after adjusunent according 
to the Adjustment Factors (Preliminary Settlement). 

Gravity Component Adjulltment Factor The elements incorporated in this factor include the 
degree of willfulness, good faith effons to comply. history of violation. and other elements 
not incorporated into the Unadjusted Gravity Component. The case: teaJTl has the ability to 
adj ust the Unadjusted Gravity Component up or down within a fIxed range based on details 
of the specific violation. 

lndependenlly Assessable Violations These are dissimilar violations. A separate Adjusted 
Gravity Component and Economic Benefit Component must be calculated for each of these 
vio lations. 
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This coc ..... ment, POl iel Or. Civil ?e:":"'!ties, esta~li.st:es a 
single set of goals for penal~y a.sse ss rnen::.. in E?A ad~i nis ~~2::.. iv2 
and judicia! enforcement actions. These goals - ~ete~=e~ce, 

fai~ and e~~itable t=ea~~ent 0: t~e re~~lated co~~nity, anc 
s~ift resolution of envi=onmen~al proble~s - 3=e presented h e~~ 
in ge~eral te~s. An outline,c: the general process f or t~e 
assessment of pena~ties is contained in Att3chment A. 

A companion document, A frame~o~k for Statute-S~ecific 
Ac~roaches to Pe nalty Assessme~ts, .ill ~ lso be issued toccv. 
ThlS docu~ent provides guidance to the user of the policy on 
hew to write penalty assess~ent guidance speci:ic to t he use:-'s 
pa:ticular program. The first part of the Frame~ork provides 
general guidance on developing program-specific guidancei t he 
second part contains a detailed appendix which explains the basi 

,for that guidance. Thus , the use!:" "need " ofily ref e:: t o the a?penc x 
when he wants an explanation of the guidance in the first part '0 
t he Fra.m e .... ork. 

~n order to achieve the above Agency policy 9Qals, all 
administratively imposed penalties and settlements of civil 
penafty actions should, .... here possible, be consis'tent wit h th e 
gu idance contained in the :rame~ork d ocume nt. Deviati ons fro~ 
t he rra.~ e""ork's methodology , ",' he:-e l:lerited, are author::ec as 
long as the reasons for the deviaticicis are documented . Doc~rnen
tati on for deviations from the Framework in pt"o~t"arn- speci':ic 
guidance should be located in that guidance. Documentati on fo~ 
deviations from the program-specific guidance in calculating 
indi vidual penaJ~~e~_s~9uld be contai~e d in both the case !iles 
and in any memoranda that accompany the settlements. 

The Agency will ma~e eve ry effo rt to urge administrative 

t 
1 
i 

I 
t 
I 
t, 

\ 
f , 

law judges to impose penalties consistent with thi~ policy and ~ 
any mediu~-specific iroplementin~ guidance. For case s that go 
to court, the Agency will request the statutory maximum, penalty 
in the filed complaint. And, ~s proceedings .... arrane, ::?A \o'ill , to "ursue a p n~~tr no less than that suppo n ,ed by the . cont inue ~. 11 ~~nal[I~3 mu~~ be con" ,-
applicable program polley. Or course, ar b 
tenc ~ith applicable statutory provisions, based u~on t he nU~ er 
and duration of the viola t ions at issue. 

A:lolicabilitv 

This policy statement does not attempt t o address t he 
soecific mechanisms for achieving the goals set out for pe na lty 
~s sessrnen t. Nor does it prescribe a negotiation s~rat egy t o 
achieve th e penal t y target figu re s . Simi!a~ly, it do~s , not 
~~d~~~~ djf feren c~~ bpc~een st~~utes or bet~EEn p:-ic::~ les c: 
different. programs. Accordingly, it canno t be used, by ltS~;~, 
as a basis f o r determining an appropriate penalty in a specl*lc 
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a:::: ':':>n. Each EP.; program of:ite, in a joint effor~ .... it.h th e 
0 : i c e cf En f o :' ce ment. and Compliance ,'icni-corinc, \,.,Ii11 revisa 
e ~ sti ng policie s , or write ne~ policie s as ne;ded. Th e s e 
;0 :cies wil l g~ ide the a~sesswent of penalties under ea::~ 
s~~:~~e in a manne r c o ns i sc e nt wit h this doc~ment and, to th e 
extent r easonab l e , t h e accompanying F'ra. . .'ne;;orx _ 

Until new prog~am- speci:ic policies ar e issued, th e 
c~rrent penalty policies will remain in effect. Once new 
program- specific policies are issued, t he Agency should 
calculate penalties as follows: 

• 

• 

For cases that are substantially settled, 
apply the old policy. 

Fo = c a ses that ~ill requi=e furt h er su b
stan t ia l ne g otiation, apply the new policy 
i f t ha t ~ i ll n o t be too disrupti ve . 

Beca use of th e unique issu es associated with civil p e nal 
ti es in c e rtain types of cases, this policy does not apply t Oo 
th e f o llowing areas: 

CERCLA 51 0';. This is an area in ~hich 
Congress has directed a particular kind 
of r esponse explicitly oriented toward 
recovering the cost of Govern~ent cleanup 
activity and natu r al r esou~ce damage. 

o Cl ea n Water Act 531l ( f l and ( c ) . Thi s also 
is cos: recovery in nai:.ure. As in C:::~CLA 
5 10 7 actions, the ~er.2lty assessment 
approach is inapprcpriat2 . , 

• Clean Air Act S120. Congress has set out in 
conside r able detail the level of recovery 
under this section . It has been impl'emented 
with regulations which, as required by law, 
prescribe a non-exclusive remedy which 
focuses on r ecovery of t he eC,onornic benefit 
of noncompliance. It should be noted, ho .... -
ever, that t his general penalty policy builes 
up o n, and is consistent with t he approach 
Congress took in t hat section. 

Much of the rationale supporting this policy generally 
applies to non-profit institutions, including government entities. 
In applying this pol~cy to such entities, E?A must exercise juc~
rnent case-by-case in de c iding, for exa~ple, how to apply the 
economic benefit and abi,lity to pay sanctions, . if -at all. Furth~ 
gu i cg"C; Of , t ~, c i!::.~_.;. c: ~c.:: : ::-,; ;:~:-,=,~~!,=,~ c7",:"":S'J;: ncn-orofit 
entities will be forthcoming . 

( 
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DetE::-rence 

7he first goal of pen~l ty assess~enc i s to ~eter oeoole !==~ 
violating th e law. Specitically, the pena l ty should p~rs~ede the 
violator to taxe precautions against falling into noncomplia~cc 
a~ain (specific deterrence) and dissuade othe r s from violatin; t~e 
law (general dete~rence) . Success:~l dete r rence is im90r:;n~ 
because it ?rovices the best protection for the enviro~me ~ t. I~ 
addition, it reduces the resources nece ssa ry t o adm:nister th : 
la~s by addressing noncompliance Defore it occurs . 

If a penalty is to achieve dete r renc€ 1 both t he violator and 
the general ?ublic must b e con v inced that t he penalty places t he 
viola tor in a ..... orse position t han t hose ....-ho have complie~ in a 
timely fashion. Nei t he r the v i ola~or nor th e general public 
is likely to believe this· if the vi olator is able to retain a~ 
overall. a~vantage from noncompliance . . M?reover, allo...,ing a 
violator to benefit fr om noncow.?l ·iance punishes those .... ·-ho r.ave 
complied by placing them at a competitioe disadvantage. This 
creates a disincentive for cornoliance . . For these reasons, ' i: 
is Agency policy that penalties generally should, at a minimu~, 
r~move any significant economic benefits r esul ting from failu=e 
to comply with th e law. This amoun t will be referrec to as t he 
" ben.efit component " of the penalty. 

Whe r e t he pe na l t y fails t o r e move t he significan t economic 
benefi·t, as defined by t he program- specific guidance, the case 
development t ea~ must explain in the ca~e fil e why it fails to do 
so . Th~ case development team mu s ~ t hen in clude this eXDlanacion 
in the me!;lorandum accompanying each settlement f 'or the signature 
of the Assistant ' Acministrator o f Enforcemen~ and Cbmoliance 
Monitoring , or the ap-t'rop ri ate 'Re'gi"'on'2!"i' official .. -

The r emoval of th e economic benett~ ' oi noncomoliance only 
places t he violator in the same positiorl ' c s he wouid have bee n if 
compliance had been achi eved on time . Bo th deterrence and fu n d a 
me nta l fairness r equi r e that t he penalty inclu de an additiona l 
amount t o ensure that the violator is economically worse off tha~ 
if it had obeyed the law. This additional amount shou~d r eflect . 
t he seriousness of t he violati on . I n doing so, t he p~nalty will 
be perceived as fair . In addition t he penalty's size will tEr.C 
t o dete r o t her potential violator s . 

In some classes of cas es , the normal gravity calcul ation may 
' be insuffici en t t o eff e ct general deterrence . This could happe~ 
if, for example , there ....- as e xte nsive noncomplianc e with certain 
r egul atory programs in spe c i f i c areas of the United States. This 
would demonstrate that t he nor~al penalty assessments had not beer. 
achi ev in g general deter re n c e . In such cases, t he case developner.:: 
team should consider i nc reasing t he g r avi ty c omponen t sufficient t o 

• , , 

" 



• 

, 

- 4 -

ac~ieve general deterre n ce. These ex :=a assessments shc~l d 
balance the other goals of this policy, particularly e~uit2~le 
tr eatmen t of t he regulated co~~unity. 

This aoorca c h is c o nsistent ~ith the ci vil penalty 
previsions in t he enviro~T.ental laws. Almost all of them 
r eoui r e consi derat ion of t he seri o usness '0£ t he violation . 
This adcitional amount which reflects the seriousness of the 
violation is r e ferred t o as the ~gravity c omponent -. The 
combina ti o n of th e benef it and gravity components yields the 
· prelim i nary dete rr ence fig u r e .-

;"'s explained late r in this policy, the case dev elopmen t 
t eam ~ ill adjust t h is figur e as appropriate. Neverthele s s, EPA 
typically should seek to recover I at a minimum t a penalty which 
i ncludes the benefi t compon e nt plus some non-trivial gravi ty 
comp o n e nt. Thi s is important becaus e other~ise, regu~ated 
parties would · hcv€ a ge ne ra l economic incentive to delay . 
com~liance until the Agency commenced an enforcement action. 
Once t he Agency brought th e action, the violator could then 
set tl e for 3 pena lty less than their econo~ic bene:it of 
noncompliance . Th is incentive would directly unde rmin e the 
goal of dete~rence . 

Fair ~nd Ecu i t able Tre a tmen t of the Reaul ated Communitv 

The s e con d goal of penalty assessment is the fair and 
equitable trea~~ent of t he regula t ed community. Fair and 
equitab l e treatment ~equires that the Ag encyls penalties must 
display both consistency and flexibility. The consi stent 
~pplic a tion of a penalty policy is important ~ bec~use other~ise 
the r esulti ng penalties might be se~n as being arbitrarily 
~s sessed. Th us violators would be more inclined ~o litigate 
ove r those penalt ies. This would consume Agency resou rc es and 
make s·.dft re sol ution of eovirorunental .problems less likely . 

. , ' But ~n y system for calculating penalties mu st have enough 
flexibility t o make adjustments to reflect legitimate diffe re~ces 
bet .... een similar violations. Other.d se the policy mightl'be 
viewed as unfair. Again . t he result ..... ould b-e to undermine 
the goals of the Agency to achieve s .... ift and equitable resolu
tions of environmenta l problems . 

Method s for quantifying the benefit an d gravity components 
are explained in th e Frame~ork guidance. These metho~s s igni fi
cantlv furth e r the goal of equitable treatment of violators. 
T o be~in .... ·i t h, the benefit component promotes equity by r e 
mo vin g t he u n fai r e con omic advantage ~hich a violat o ~ may have 
gained over c omp lying parties. Furthermore, because the be nefit 
an~ ~r~vjt~ r0-~~~o~t~ a r = 9F~prptPd ~y~te~atically, thev 



will exhibit r elative c=nsis:ency from case to case. 3ecause 
the methodcl ogies aCCOunt for a wide range of releva nt fac:cr s, 
the pe~alties ger.erated ~ill be res?onsiv: to les i t:~a :e 
differences bet~een cases . 

However, not all the possibly relevant difference s betwee~ 
cases are accounted for in gene'rating the preli.r..i"a=y dcte:-renc2 
~mount. Accordingly, all preliminary deterrence amounts should 
be increased or mitigated for the f0110_ing factors to account 
for dif~erences bet~e~n cases: 

• 

• 

• 

• 

• 

Degree of wl1lfulness and/ or negligence 

History of noncorn?liance . 

Ability to pay . 

Degree o f cooperation/ noncooperation. 

Other unique factors specific to the 
violator or the case. 

Mitiogatio n based on these fac"tors is appropriate to th e" ext.ent 
the yiolator clearly ~emonstrates that it is entitled t o miti -
9 at i ·on. 

The preliminary deterrence amount adjusted prior t o the 
sta rt of set tl ement negotiations yields the ~i nitial penalty 
target figure", If? administrative actions, t.!iis figur e 
generally is the penalty assessed in the complaint. In judici al 
ac:irorfs~" EPA will use this ' figore as the first s ,et-t·l-eme-Fl~ goal . 
This settlement goal is .an in t e rna l target and should ~~t be " 
re.vealec{'''to the violator unless the case developme·n"t teatrr .... f .eels 
that it ' 1"s a~propriate. Th e initial penalty target . may bt! " 
further adjusted as negotiations proceed and add i t ional 
informa ti on becomes available. o r as the original intormatio n i s 
reassessed. 

Swift Resolution of Environmenta l Proble~5 

The third goal of penalty as sessment is swift resolution 
of environmental problems. Th e A~ency's primary mission is to 
protect the environment. As long as an environmental violation 
continues, precious natural r esou rces, and'possibly pu~lic 
health, ar e at risk. For 'this reason, swift correcti on of 
identified environmental problems must ' be an important goal of 
any enforc ement action . In addition, swift compliance conse!"ves 
Agency personnel and resources. 
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7~e Ag e~cy will p u = s ~ e two b~sic ap;~o~ches t o promoti~~ 
~uick set tlements which include s~if: r esolu : ion of envi ~=nme~~!l 
p~cblems with cu t unc==~in in g deterrence . =~cse t~o a?proec~=s 
are as follcws: 

1. Provide incen tives t o settle and insti~u:e o=orn~ t 
re mecial ac::on. 

E?A policy will be to prov i de specific i n c entives to s et~ l e, 
i~clucing t he follo~ing : 

o 

o 

Th e Agency will consider r edu cing th e 
gravity component of the p e nalty for 
settlements in which t he violator already 
has instituted e xped itious remedies to 
the identified violations prior to t he 
commencemen t of litigation.l/ This would 
be cons i de r ed in t he adjustment f ac : o r 
c;lled degree of cooperation/noncoo?e r a 
tio~ discussed above . 

The Agency will consid e r accepting additi onal 
env ironmen tal cleanup, and mitigating t he 
penalty figures a c cordingly. Bu t normally, 
the Agency ~ i l l only accep t ' this arrangement 
if ag=ee d t o in pre-l itigation set:lement. 

Other ince~t i ves can be used, as long as the y co not r esul t in 
all o~ing the violator to retain a significant economic benef it. 

2. ?=ovide disincen tives t o de lavino comoli a nce. 

T~e preliminary dete r renc e amount i s b~sed in pa=~ upon 
th e expec t ed du r ation o f t he viola ti on . If that projec t ed perlcc 
of t ime is exte nde d during the c ou r se of s e ttlement negotia ti6n~ 
due to t he defendan t's acti o ns , th e case d evelopment team shou ld 
adjust that figure up~ard. Th e case development team should 
consider· making this fact known t o the violator early in t h e ne; o ti
alion p r ocess, This ~ill provide a st~ong disincent ive to delay 
compliance, 

~. 1/ For the purposes of thls document, liti~a tion is ~eemed to 
begin: 

o for admini s trative act ions - when th e 
res pondent fil e s a r esponse to an adminis
trative complaint o r when the time t o 
file expi r es or 

D for judicial acti o ns - when an Assistant 
United States Attorney files a com
plaint in court. 
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In~e"t. 0: Policy ana Inio:-:Tlc!r.ion ReGu€'s;:,s fe r ?.o:n21: "" C:!lt;'Jla : ~:li:s 

Th e policies and procedu re s set ou;:, in ~his doc~men: and i ~ 
the F ramework forStatute-Soecific Acoroac hes to Pe~altv Assessme~t 
~re inte"ded solely for the guidance of gove ~nment pe~sonnel. 
Thev ~r e not intended and can no t be r elied upon to create any 
rights, substa nt ive or procedural, enforceable by a ny party in 
litiQation ~ith the United S tat es . The Ag ency r eserves the righ t 
t o act at v~riance with these policies a nd procedu r es an d to chan~e 
them at any t ime , ~ ithou t . public notice . In addition, any penal;:.y 
calculations under this policy ~ade in antitfpation of litigati on 
are exempt from disclosure under the Free dom of Informat ion Act . 
Nevertheless as a matter of public interest , the Agency may 
el e ct t o r elease th i s information in some C3S ~S. 

Attachment 

; 

~v)) ~~ 
Courtney M. Prfce 

Assistanc Administrac or f or 
Enf orce men t ~n d Compliance Monitoring 

, . 

i'. "" ., . ., 
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ATTACHMENT A 

Outline of Civil ?e~alty Assessment 

I . Calculate ?rel i rr:ln2 !' v Deter=ence .';'-:lount 

A. ~conornic benefit component and 

B. Gravity component 

(This yields the preliminary dete rrence amount.) 

II. Aooly A~ iu stment Fect o ~ s 

, 

A. Degr ee of cooperation/noncoope rati on ( indica ted throu~h 
pre - se ttlement action.) 

B . Degree of willfulness and/ or negligence. 

C. History of noncompliance. 

" D . 

£. 

Ability co ' pay (optional at this stage . ) 

Other unique factors (inc luding strength of case, 
competing public po~icy conce r ns . ) 

(This yields the initial penalty target figure. ) 

III. Acjusc:nents to I ni tial Penalt"! Taroet Fioure Po.ft e r 
Ne aoti ations Have Beaun 

A. Abi lity to pay ( to t he exten t no t c o nsidered in 
c alculaciryg initial penalty carget.) 

B. Reassess a djustments used in .c a lculating init;ial 
penalty t a =g e t. (Agen cy may ..... ant t ·o r eexamine 
evidence used a s a basis f or the penalty in the 
light of new i n f ormation. ) 

c. Reassess p r eliminary deterrence amount to reflect 
continued periods of n oncompliance nOt r eflect e d 
in the o riginal calculation. 

D. Alterna t ive payrnent"s agreed upon p r ior to the 
commencement of litiga t ion . 

..., (This yields the adjusted penalty t a rget figure. ) 
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Complainant's Exhibit 5 

TO PENAL7Y AS5ES5~E~TS: 

!M?LE~2~TI~G EPA'S ?OL z ey ON CIVIL PENALTIES 

EPA GEt-= E~.~J.. ENfORCE:-!!: NT POLICY ;GM - 22 

, ' 

UNITED STAT ES ENVIFONMEN TAL 
PROTECTION AGE 'lCY 

FEE 1 6 1934. 
EFFECTIVE DATE: 

;' 
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• 
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I:1t!"Gcuc:iO!1 

Thi s documen t , A Fr 2ne~o= k f er Statute-Scecific A==~o2c~e5 
t o Pe:1altv Assessn.ent, provides guidance t.o th e user of L'1e 

PolicY on Civ i l Penalties o~ how t o develoo a medium - soeci!ic 
p enalty policy . Such policies will apply ~ o 2~minist=~tive!y 
imposed penal t ies and se ttl ements of both administ =ative a:1~ 
j udicial penalty actions. 

In the Policy on Civ il Pe~2 1tie s, the Environmen tal 
?rotecti on Ag e ncy establishes a ~ingle sat of goals f or penalty 
assess~ e nt . Those goals - deterrence, fair a~d equitable 
treatment of the r egulated c o~~unity, and swift re solut i o:1 of 
en v ironmental proble ms - will ~e su~sta:1tially impaired u:11ess 
t hey are o~rsuec in a co nsistent fashion . Even different 
te~inolo£y cculd cause c~nfusion that ~culd detract from the 
achievement of these goals . At the same time, too much rigi~ity 

. ..,- i l l stifle negotic!tioil -and ffi.ake $e:t2.~ iil.en :: i::-:;>cssible. 

The pur?ose of t his document is to promOte the goals 0: 
t he Policy on Civil Per.alties by providing 2 fram e ~ ork fo r 
rnediu~- spec~fic penalty policies. The Fr amewor k is ~etailed 
enough t o al10"," individual progrims to deve.lop polici es·' that 
wil l consistently furt he r t he Ag e ncy's goals and be easy to 
~ dminis ter. In addi tion, it is general enou~h to allow eac~ 
program to tailor t~ e policy to the relevant statutory pr~vi
sions and t he ~articular prioriti es of each program . 

Whil e t his documen t contains detajled guidance, i~ is not 
cast in absolute ter;ns. Nevertheless, the pelicy does not 
encou r age deviation from this guidanc e in either ~he developmen~ 
of medium-specific poli cies or i n developing actual penal:! 
fi gures . Where t here are ceviations in developi~g mecium
specific poliCies , the reasons for those c hanges must be 
r ecorded in th e actual policy . Wh e r e t he re are deviations !~om 
med i um-specific polic i es in calcu lat i ng a penalty figu re, the 
c ase develooment t eam must detail th e r ea s ons f o r those c~a~~e s 
in the case-file. I n addition, th e rat ionale behind t he deviatio~s 
must be incorporated in the me morandum acc ompa n y ing th~ settlerr.en~ 
packa;e t o 2ead~uarters or t he app r o pr iate Regional official . 

This document is divid e d into t~ o sec t ions . The first onE 
gives bri ef instructions to the use r on ho~ to ~r ite a medium 
spe cific policy. The second section is a n a ppendi x that gives 
detailed guidance on implementing each section of th e inst r uc 
t ions and explains how the instruc t ions a re intended to further 
t he goals of th e poli c y . 
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~= ::l ~ C a ?~cc ~ ;~ Soeciiic ?ol ic v 

S ummariz e d be 1 0"'" are those elements that shoulc ~e pr = s ~~ ':. 
in a pro~ram-specific penalty policy. For a detailed discu s 
sion of each of these idEas, the c~rrespondin; pcrtions of t ~e 
appendix should be consulted. 

I . Develooinc a Penalty Fioure 

The d e velopment of a penalty figure is a two step process. 
f i~st th e c ase d e velopment t~a~ must c~lculate a preliminary 
dete rrence fi gu r e . T h i s f i g u r e is compcsed of the econo~ic 
benefit component ( ~ he r e appl!cable ) and the gravity comp o n 2 ~ ~ . 
T he seco n d s t e p i s to a d j u st the prelimihary deterren ce f i ; ~ r ~ 
t h r ou£h a "n um b e r of factors. The reSUlting penalty fig u r e is 
the initial penalty target figure . In judicial actions, · the 
initial penalty target fig ure is the penalty amount which the 
government normally sets as a goal at t he outset of settlewent 
.negotia ti o~s . . It is essentially an internal settlewent goa~ an~ 
should not be revealed to the vi61aior unle~s ~he case deve.lg~m~~t 
team feels it is appropriate . In ad~inistrative actions, ~hi~ / 
f i gur e gen e rally is the p~nalty assessed in th e complaint. I. 

wr. i l e in judiCial actions, the government ' s co~~laint ~ i ll ==ques : 
t he max imum ~ e n a lty authorized by la~. 

Thi s initi al penalty tar.get figure may be further a dJus ted 
i n t h e cou rs e o f negotiations. Each policy should ensure th a~ 
t h e pe~alty assessed or r equested i s .ith in any applica b le 
statdtory ccnstraints, based upon th~ number and ~ur~tion c~ 
violations at issue. 

II. Calculatinc a Preliminarv Deterrence ~~ount 

Each progra~- specific policy must contain a sectioo en 
c a l c ulating t h e p r eliminary dete rrence figure. That section 
should c o nt a in materials on each of t he following areas : 

• Benefit Com=onent . 
ex;>lain: 

This section should 

a . the rel event measu re of economic benefit 
for various types of violations, 

b.· th e information needed, 
c. 

d. 

~here t o get assistance in computing 
this figu:-e and 
ho~ to use available computer systems 
to co~~ a r e e cese with simi12r previou s 
violations. • 

... 
Ii 
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• 

• 

o Gr~vitv Ccm=one~~ . This sac~io~ s~ould f:=s~ 
rEnk diffe~e~~ types of vicla:ior.s ac=crdi~~ 
to the se~iousness of the act. In c~ea:i~~ 
that rank:ng, the follo~ing factors shoulc be 
considerec : 

2. actual or possib2e ha~, 
b. irnpo=tance to the regulat o ry 

scheme and 
c. availability 0: data f= on other 

sour~es . 

In evaluatin~ act ual o r possible har~, your sc~eme shou:d 
c~~sider the following facts: 

• 
• 
• 
• 
• 

areount of pollutan t, 
toxicity of Dollutant, 
~ensiti~itv ~f the environment, 
length of : ime of a violatio~ and 
size of the violato r . 

The policy then should assign appropriate dollar amounts 
or ra noes ot amounts to the different rankec violations to 
~cnsti.tute th,e" "gr"avity -compone 'nt" . This arn~:l1Jn~, added · to th e 
amount reflecting ' economic benefit, constitutes the p=elimina= y 
deterrence figure. 

II!. Adiustina the Preliminary Deterrence A~ount to Derive the 
Initial Penalty Tarcet ricur9 (P renecotiati on Ad1USt~en~) 

E~ch pro~ram-s pecific penalty policy shoulc give detaile~ 
guidance on applying the appropriate adjus~ments to th e p r e 
liminary deterrence figure. This is t o ensure that penalties also 
further Agency goals besides deterrence ( i . e. equity and swift 
c orrection of environmental problems) . Those guidelines shoulc 
be consistent with the approach described in the appendix. Th e 
facto r s may be separated according to whether they can be con
sidered before or after negoti~tion has begun or both. 

, . 
Adjustments (inc r eases or decreases, as acoroor-iate) tr:.at 

;;- can be made to the preliminary ceterrenee penai ty to develo;> an 
'l initial penaly target to use at the outset of negotiation include: 

• 

• 

• 

Degree of ~illfulness and/or negligence 

Cooperation/noncooperation through pre 
settlement action . 

History of noncompliance. 
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.:".bilit.y to pay . 

Other ur.i~ue facto~s (incluc i~9 st=engt~ of 
case, competing public policy conside;:-atior.s). 

The policy may permit consideration of the violator's abili::.y 
to pay as an adjustmen t factor be£o ~ e negctiations begin. It 
~ay also pcst~one consideration of tha: £actc~ until a£te~ neco:i
ations have begun . This would allow the violator to produce -
evicenc e substantiating its inability to ,pay . 

The policy should prescribe appropriate amounts, or ranges 
o f amo unts, by ~hich the preliminary deterrence penalty should 
be a dju sted. A~justments will depend on the extent to which 
cert.ain factors are pertinent . In order to preserve the penalty's 
dec. e rrent effect, the policy should also ensure that, except t'C~ 
the specific exce~tions described in this document, the adjusted 
penalty ....,ill: 1 ) always r emove any sign ifi cant econOii'lic benefit 
of noncompliance ,and 2) contain some non - trivial amount as a 
gravity component. 

IV. ~djustinci ·the Ini~ial ?enaltv Taroet DurinG Necotiations 
I 

Each prog ram-specific policy should call for ~eriodic rezs- ' 
se s s rnent of these adjustments d~ring t he course of negotiations . 
Thi s would OCcur as additional re'levant information becomes avail-
abl e and the old evidence is r e - evaluated in the light of new E 
evidence. Once negotiations have begun, t he policy also should 
permit adjustment of the penalty target to reflect Malternative 
oavments~ the violator agrees to make in settlement of t~e case . ~ 
~d)ustments for alternative payments ,and pre- ~ettlemen~ correct iva 
action are gene rally permissible only before li~igation has , 
begun . 

Again, the policy should be structured to ensure t hat any 
settlement made after negctiations have begun reflects the 
economic benefi t of noncompliance up to the date of compliance 
pl u s some non-trivial gra ..... ity c omponent. This means that it 
lencthv settlement negotiations cause the violation ~o continue 
longer- tha n initially anticipated, t he penalty target figure 
should be increased. The inc r ease ~ould be based uoon the extent 
that the violations continue t o ,produce ongoing environmental 
ris k. and increasing economic bene.fit. 

Use of the Policy In Litioation 

Each program-specific policy should contai~ a section or. 
th e use of the policy in litigation. Requests for penalties • 

• 
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s ~ou!c 2 cc~unt fo r a ll t~ e f ac : c : s i ~ en :i!ied i n th e ~ eleva~: 
s~ .a c "...:ce and still 2110 .... for- com:lrorr.':se s i n se:tlement '.; It. :: O'..!: 
excee~ing t h e pa rame ters outline d in this d oc~rne nt. ( : cr e~c~ 
program, a l l th e statutory factors are containec i n th e F r a~e 
wo~x eit~er explicitly or as part of broader fac~ors. ) For aCm :n
istrative proceedings, the policy should e~p12in ho~ to for~u la: e 
a ,penalty figure, consistent v ith the policy . The case develcp
ment t eec will put this figu r e in the ~d~inistrative complaint. 

In judicial actions, the E?A ~ill use the initial pe nalt y 
target figure as its first ~ettlemer.t goal . This se:tleme r. t 
goal is an internal target a nd should not ,be revealed to the 
violator unless the case development team feels it is ~pp~o
p~:~te. In ju d i c i~l litigation, the government should request 
t he ~aximuro penalty ~uthori2ed by la~ in its c omplaint. The 
pelicy sh ould also explain how i~ an d ~ny applic3 b l e p r eced~~ts 
should be used in responding to any explicit re quest s from a 
court for a min i mu~ assesment which the Agency ~ould deem 
approp r iate . 

Use of the Policv as a feedback Device 

Each program-specific ~olicy should first explain in det ai l 
what inf o rmation needs to be put into ' the case file and into the 
relevant computer tracking system. Furthermore, each po licy 
sho"uld cover ho .... to use that system to examine pena l ty assessmen::'S 
in other cases. This would thereby assist the Ag e ncy i n mak i ng 
ju~gments ~bout the size of adjustments to the penalty f o r t he 
case a t hand . Each policy should alse explain hew to p r ese nt 
penalty calculations ' in litiga t ion repor t s. 

Attachment 

~pl"jJ~ 
Courtney M. Price 

Assistant Administrator for 
Enforcement and Compli~nce Monitoring 
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AE?END!X • ::"'l:::::OC~C~:"C:-: 

7his appendix contains three sections . The f irst two jec:icns 
sec out guid~lines for achieving the goals of the Pe licv C~ C~v!' 
Penalties. The firs~ section focuses en achieving decerrance bv 
assuring that the penalty fi r st r emoves any economic bene!it f~o~ 
noncompliance. Then i t adds an amount to the penalty whic~ rE:l~c:s 
the seriousness of t he vi ol ation. The second s .ec t ion orcvicas 
adjustment factors so that both a fair and equitable p~nal:y ~ i!l 
r esult and that t he ~ e will be a swift resolution of the environmen t al 
problem . Th e third section o f the fr amework presents some practic:l 
advice on the use of the penal t y figures ,gene r a t ed by the p~licy . 

The Policy on Civil Penalties es ~ ablishes dete~~ence as ar. 
important goal of penal~y assessment. Ho ~ e specificaily , i: speci 
fies that any penalty should, at a minimum, r emove any si~~i! ic~nt 
benefits re~ulting from n oncompliance . In addition, it should 
include an amount beyond removal of economic benefit to ~eflect 
the seri~usness 'of the violation: That portion of the penalty 

..... hi"ch removes t he eC:Jnomic benefi t o f noncompliance is r e fer:-ed t · 

as · the ~ benefit component;~ t hat pa rt of the penalty which refle L 
t he serious ness of t he violation is referred to as the "o :-avitv 
component,- When . combined , these two cornporients yi~ld t ~e " ;~~ l i~
inary deteruen c e amount, -

This section of the document provi des gui~elines f er calcu
lating th e beneEit com~onent ana the g :- avity c omponent . It t,.·:!.~l 
also present and discuss a simplified version of the econc~ic 
benefit c a lculation for use in developing qu ick penalty deter 
minations , This section .... ill also discuss t he limit-:d circum
stances which justify sett l ing for less t ha n the ben~fit ccrr.ponent. 
The uses of the pre liminary deterrence a~ount will be explained 
in su bsequent porticns of thi~ document. 

~.z 
;'ti , . . . : 

r . Th e Benefit Corr.~enent .. 
In order t o ensure t hat penal ties remov~ any si~nifican t 

economic benefi t of noncompl i an c e, it · is necess a ry t o hav e 
reliable methods to calculate tha.t benefit. The existe nc e cf 
r eliable methods also strengthe ns t he Ag en cy 's position in bc~~ 
litigation and negotiation. This section sets out ~~ideli~e: : ~~ 
comouting the bene fit comp o nent. · It first. a ddresses c osts which 
are-delayed by noncompliance. Then it addresses costs whic h are 
avoided completely by noncompliance . It also identif i es i~sues 

-, 

• 
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to be =onsioe~ed - hen co~?~ting the benefit c=~por.=nt :c= t ~csa 
violations v he=e the b~ne=it of noncom~liar.c e ~ esul:s f=c~ :act=~s 
othe~ than cost s2vings. This section concludes v i t h a cisc us=:=~ 
0: th e pro~er use of tr.e benefit c=~;onent in developing pen~~: y 
:igures anc in se ttlement negotiations. 

A. Benefit from delayed costs 

In many instances, th e economic advantage to be derive~ f~crn 
noncompliance is . the ability to delay roa,king the expenc':ture s 
necessary to achieve compliance . for example, a facil' i ty wh':ch 
fails to construct required settling pones will eventually have to 
spend the money needed to build those pones in or~er to ac~ieve 
compliance . But, by deferrin~ these one-time n onre c~~ring costs 
until EPA or a S t ate takes an enforcement action, t hat ~ ac!:it'l 
has achieved an economic be r.eiit. ; ft,cng t he ty? es of violatic~s 
~hich r esult in savin~s from deferred c~st are the f o llo~in g : 

Q Faii~re to install equipment needed t o meet 
discharge or emission centrol standards . 

• 

• 

• 

• 

• 

failu~e to effect process c~Gnges needed 
to ell.ruinate p-olllltants from products or. 
waste strear.ls . 

Tes cing violations, wher e the test ing still 
must be done t o demonstrate achieved c~~
p liance . 

Improper disposal, ~her e p r oper cisposa l i s 
still required . to ccni ,eve com?lianc e . 

Improper storage wh e re p r ope r storage is still 
required to achieve compliance. . 

FailUre to obtain necessary permits for cis 
c ha rge, where such ·permits would probably be 
granted. (While the avoided ' cost for ma ny 
programs .... ould be negligible, there are p r o 
grams · ... he !" e t fle the per:oi t process can be 
eXt'ensive). 

The Agency has a substan tial ~rnount of experi ence under 
the air and ~ater programs in calculating the economic benefit 
that results from delaying costs necessary to achieve compliance . 
This experience ·indicates that it is possible to estimate the 
benefit of delayed compliance th roug~ the use of a simple forrn~l a . 
Specifically , the economic benefit of delayed com?lia nce ~ay be 
es t imated at: 5% per year of the delayed one - time capital COSt 
for the period frorn the date the violation began until the dat e 
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c~~~liance was C~ is ex~ec~~t to be achieved. This will ~e 
r2!~rre~ to as the "r u l~ of thumb for delaye~ compliance" me:~ct. 
E=ch progra~ may adcQt its 0\010 "rule of t.~umb" if apo:-o~z:-iat=. 
The applicable medlum-speci~ic gui~ance should state-wh~t that 
met.hod is. 

The rule of t.humb rn.et~·od can usually be used in making 
decisions on whether to develop a case or in setting a penalty 
target for settlemen t negotiations. In using this rule of thu~b 
met~od in settlement nego tiat ions, the Agency may want to make 
the violator fully awa r e th at It is using an estimate and nct 
a mcr-e pr-ecise penalt.y cetermina tion procecure. · The decision 
\"'::ether to reveal this information is up to the negotiat o r s . 

7h e -rule of thumb" method onl y provides a first-cut e5:i~2tE 
of the benefit of delayed compliance. For this reason, . its us~ 
is probably i napp ~opria~e in situations where a detailed analysis 
of the eccnci7lic effect of noncompliance is needed to support or ' 
d~fend the Agen~y's positi6n. A~cordingly, this ~rule of t~c~~" 
method generally shoul~ .not be used ~n any of t he follo~in~ cir
cumstances: 

• 

• 

A·hearing is likely on the a~ounc of the 
penalty . 

Th e defencant wishes to neQotiate over the 
amount of the economic benefit on the basis 
of factors unique to the financial · condition 
of the company. 

The case develooment team has reason to 
believe it ~ill · produce a substantially 
inaccurate estimate; f o r examole, ~here the 
defendant is in a highly unusual financial 
position, or where noncompliance has or ~il1 
continue for an unusually long perioo. 

Th ere usually are avoided costs associated ~i th this ~v~ e 

of situation. Th~refore, the " rule of thumb for avoided cases" 
should alsO be applied . (See pages 9- 10 ) . For most c;:ases, b e :;' 
figures are needed t. o yield the major portion of the 'ec c!"lo::-:ic 
benefit cornponent4 

( 
'. 

When the r ule of thumb me t hod is not applicable, t he ecc:-:::;::ic 
benefit of delayed compliance should be computed using the ~
odolocv for Comoutina t he Economic Bene·fi t of Non.co:!1oli a nce. 
This cocument, which is u!"lde r development , p r ovides a rnechoc 
for comouting the economic benefit of honcom?liance b~sec cr. c 
det a iled economic analysis. The method will largely be a r e:inec 
version of the method used in the previous Civ il Penaltv ?ol:cv 
lS~ U ~C JuJy E. 198J, fGr the Cle=~ water Act and TItle 1 of the 
Clean Air Act. . It · ... ·il1 also be conS1Stent Wltn tne r=-;'~':"2:"':':" ;. i 

• , 

• 
. .; . . , 
" ,. 
f 

'. 

• 

,:. , 
" 

.1. 

• 
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irn~lemen ~~ng Secticn 120 0: the Cle2~ Air Ac ~. A c=~?ute= 
prcg =,am ..... ill i?e avai la :-1e to the Re£icns to per:cr", t:-:e analys:s T 

to; ethe r with instructions for its usa . Un til the Methodoloc~ 
i s issued, the econcwic ~odel cont!inec in the July a, 1980, 
C:...,. 11 ?enalty PolicY should be used . It should be noted that 
th e Agency recently modified this guidance to r e :lect changes in 
the tax law. 

B. Bene fit t r cw avoiced costs 

~ any kinds of violations 'enable a violator to pe:::r.enently 
avoid certain ~osts associ~ted with cornp li~nce . 

• 

• 

• 

• 

• 

• 

• 

• 

ccst savings f or ogeration and maintenanc e of 
equipment t ha t t he violator failed t o install. 

failure to prcperly ope :- ate and maint~in 
exist ing cont ~ol equipmen t . 

F2ilu~e to e ~p l oy sufficien ~ num~er 0: 
adequately t=ained staff . 

Failure to es ~ ablish or f ollow Drecau~iona = v 
methocs required by re gula~ions · or permi~s.~ 

Im~ r ope = stora£ e, wh e re c o~~e rci al stora£e i s 
reasoqably availa ble . . 

Imprope r di~posal, whe r e reci sposal or cl e anu? 
is not possible. 

Process, ope r ationa l , o r maintenanc e s a vi~~s 
from removing pollution e qui?me nt . 

Failure to c ondu ct necessary t esting . 

As wi th the benefit from delayed cos~s, th e benefit com
ponent f o r avoided costs may be estimatec by another -rule of 
thumb - method . Since t hese c os t s will n ever be incurred, t~e 
es timate is the expenses avoided until t he date compliance is 
achieved less any tax savin~s . The use of this ~ r~l e of thu~~h 
method is su~ject to t he same limitati ons as th ose dis~cussed in 
th e preceding section. 

Where th e - rule of thumb f o r avoided c os ts " method c annot 
be us ed , t he benefit from avoided costs must be computed usin £ 
t he Me th odologv for Computing ·the Economic Benefit of Noncom 
oliance . Again, un e il t he Met~ol ology is issued , th e met~cc 
co nt ained in the Jul y 8, 1980, Civil Penal t y Policy should be 
used 25 modified to r e :la c t recen t chang es .1 n t he tax la~ . 



- 10-

c . Benefit f~c~ c~~~etit i ve 2~Vant2ce 

Fo~ most violations, ~ emovinG the sa v ings whi c~ accr~= 
!rom noncomoliance will usually b; sufficien~ to re~~ve the 
competitive-advantage the viol~ t or clearly has gained frow 
ncncornoliance. But there are some' situations in .... ·hich no::.cor,-. 
olianc~ allows t he violator to provide goods 6r services wh ic~ 
~re not available el~ewhere or are more attrac:ive to t~e 
c~nsurner. Examples of such violations include : ' 

• 

• 

• 

• 

• 

Selling banned products . 

Selling products for banned uses. 

Selling prcducts wit hou t required la~elling 
or .... 2~nin<;s. 

RemovYng or alte r ing pollution cont r ol 
equipment fO'r 'a"fee; : (e :'Q';, tampering .... i t h 
automobile e~ission controls . ) 

Selling procucts without required re;ul a
t o ry clearance, (e .g .. , pestic,ide registra
tion or premanuf~cture .notice under TSCA. ) 

To ~dequately remove the economic incentive for such viola
tions , it ,is heloflJl to estimate t he net p r ofits made fror.l t.he 
im?roper transac~ions (i .e. th6se transa~tions which ~ould·nct 
have occur r ed if th e party had c omplied). The c ase develc~me~t 
team is res?onsi~le for identifying violations in ~hich this 
element of eC'cnomic benefit clea =ly is present and significant . 
This calcul.a,tion may be substantially different cei'encing cn t:;e 
type of vio-1ation . Consequently the p =ogra,m-specifi·c pc·lici.e.s 
should contain guidance on identifying th ese type s of violat'ic~s 
and estimating these profits. In formulating that guidance, t."', e 
following principles should be f ollowed: 

• 

• 

• 

The amount of the p r ofit should be based on 
the best information available concerning 
the number of transactions re sultinG fro~ 
noncomplian·ce. 

Where available, infonna ti on about the 
a ve r age p rofit per transaction may be used. 
In some c ases, this may be a vailable from 
the r ulemakinG record of the provision 
viOlated . 

The benefit de r ived should be adjustec to 
r eflect the present value of net profits 
derived i~ th~ past . 

; 
\. • 

.. 
" 

• ,. 
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r~ i5 ~=c~~~~zec that the methods deve~c?ec fc= est:~~::~; 
th~ ~ ~ o ~ i ~ from those t=~~sactions yi ll sc~e~~rnes rely s~b!:! ~ 
tiallv on ex~e=tise r~t~e= t~ar. verifiable Cat2. Nevert~ e l~5s, 
the p~c~ra~s·s~ou!d ~a~e all rea sonable effo rt s to ensu=e t~3t 
t he estimates de'lelo?ed are defensible. The pro~ = a;ns a=e enc':)~=-
agee to work wit~ the C: f i c e of Policy, Planning anc Evaluation 
to ensure that the ~e~hocs developed a r e ccnsistent wit ~ t~e 

forthcoming Hethocolocv f e r Com=~tinc the Ec=r.cmic Bene:it o f 
Nonco~oliance a~d wit~ methods developed by other prog=2 ~s . Th e 
programs should also ensu r e t hat sufficient cont r ac t r Une! a r e 
ava ila~le to obtain expert acvice in this area as needec t o 
su~pcrt ~enalty develcpment, negctiation end trial o f these kir.c s 
of cases. 

D. Settlinc cases f o r an ~~ount less than the econc~:c 
benefit 

As na ced above, settling fo~ an amounc which does not rereave 
the economic benefit of nonccmpliance can encourage pe op l e t o 
waie ur.til EPA or the State be~ins an enforcement acti o n bef o r e 
complying. for this r eason, it is general Agency p o licy no t t o 
se ttl e for l~ss than this a~ount. There are t hree gen e r a l a r eas 
where settling for less than econoffiic benefit ~ay be ap ~ r o?r :a t e o 
Sut in any incivicual case whe r e the Agency decides t o s ettl e for 
less than enconomic beneiit, th e case develooment team must d e t ai l 
those reasons in the case file and in any me;c=anda ° accorn?anyin~ 
the os e tt lement . 

1 . Benefit component involves insignificant °amount 

It is clear that assessing ~ he benefi~ component and 
ne~otiating ove r it .ill of ten re?resent a su~stantial co~nieme n ~ 
of r esources . Such a corr~it~ent of r esou rces may not be wa=r a nt ec 
in C~S2S ~here the mag nitude o f the benefit componen~ i s no t lik ely 
to be s i gn i ficant, (e . g . not likely t o have a subs tantial i~~ac~ cn 
the \1iclato='s com;>etitive positions ) . For this. reason, t h e c ~se 
de vel opment team has the disc r etion not to seek the benefit c om
ponent ~he re it appears that the amount of that component is 
likely to be less than SlO,OOO . ( A prog ram may determine that 
other c ut - off points are more reasonable bas~d on the likelihooc 
that r etaining the benefit could encourage noncomplying behavior. ) 
In exercising that disc=etion, the case develop~ent t eam shculc 
consider the following factors: 

• 

• 

! moac t on violator: The likelihood that 
a ssessing t he benefit componen t as part 
of the penalty ~ i ll have a noticeable 
effect on the violato r' S competitive 
position or overall profits. If no such 
effece ap~ears liJ.:;el y, t he beneOfit com
ponent shoulc prooa=ly not be pursued. 

The s i :2:'" of th e oravi tv . c omoonen t : If t he 
g:raVl t y co'o.por.!;rd .. i~ ::;c.:~:..:. o::..:' ::' ~.oo:.:'::, :~ 

may nOt provide a sufficient deter r ent, by 



, 
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itSel:, t~ 2c~ieve the ~ca15 c : t~is po:icy. 

T~e cE~:ai~tv c~ t~e size of the be~efit 
comcone~t; I! the econO~lC bene:it lS ~uite 
well ce:ined, it is not likely to reG~ire 
as much effort to seek to inciuce it -in the 
penalty assessment. Such circumstances also 
inc~ea5e the likelihood that the economic 
benefit ~as a substantial motivation fer the 
noncomoliance. This would make the i nclusien 
of th e "benefit comoonent more necessary to 
achieve specific d~terrence. 

It may be app ropriate not to seek the benefit Cornoonent in 
an entire class of violation. In that situation, the rationale 
behind that approach should be clearly stated in the aooroorlate 
medium-specific policy. r6r example, the most appropriate- way 
to handle a small non-recurring operation and maintenance vio
l~tion mzy be a SIT-all penalty . Obviously it makes little ser.S2 
tc assess in eetail the economic benefit for ea'ch individual 
violation becaUSe th e benefit is likely " to be so s;nall. ,r:-'E 
medium-specific policy would state this as the ra~ionale . 

2. Compelling public concerns 

The Agency r ecog:1i zes that the :- e may b'e some 'instances ... ·oe:-e 
the~e are comoelling ou61ic concerns t hat would not be served bv : 
taking a case' to triai. In such instances; it may become ne.ces;ai·~ 
t.o consider sett ling a C2.se for less than the ben~:it c 'omoonent. 
This ~ay be" dbne only if it· is absc l u t ely necessa=y to pr~se rv~ 
the countervailing public interests . Such settle!!:ents ~mic;ht be 
appropriate where the following circums t ances occur: 

, 

, 

, 

There is a very substantial r isk of creatine; 
precedent which will have a signi:icant 
adverse effect upon the Agen cy ' s a ~ ility 
to enforce the law or cle,!n up pollution 
if the case is t aken t o tr ~al . 

Settlement ~ ill avoid o r t e rrnin~te an 
imminent risk to human health o ~ the 
environmen t. This is an adequa t e 
justification only if injunctive relief " 
is unavailable for some reason , and if 
settlement on remed i a l r esponsibili t ies 
could not be r eached independent of ~ny 
settlement of civil penal t y li~bil i ty . 

Removal of the economic benef i t would 
result in plant closings, bankrup tcy, or 
other extreme financial bu r den, and t he~e 
is an import~nt public inte r est in allow 
ing the firm- to continue in business . 

• 
, 

j' 
'., 

• 
-. 
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Alter~ativs ;a y=e~~ p l~ ~~ s~cul~ ~e ~ ully 
ex?!o ~ ec before rescc~in~ to t~is c~t: on . 
Cther.Jise, t!"le .!:.g ency ' .. ::2 1 give the per
ce~ticn chat shirkin£ onels envi =c~~e~tal 
res Ponsi~ilitie s is a ~a v t o kee~ a :ai linc 
ent~r~ri s e af!oa~. Th:s-exe~?t:cn cces r.o~ 
apply to SiLu2ticns ~he = e t he ~lant was " 

" .:, 
,~, 

3 , 

likely to close anywav, or where t here is 2 

li kel i hood o f continu~d h2~£ul noncom~li2nce . 

The Agency realizes t~2t in c e=~~in cases, it is hig~ly u n !i~~!y 
t he E?"; will be able to ' rec:::ver the economic benefit in litioati cr • . 
T~is may be due t o applicable prececent, competing p ublic int~r= s : 
consiceraticns, or the speci fic fact s, ecuitie5, o r ev:centiarv 
issues pert2inin~ to a partic~lar case . -In suc~ 2 si:u2ti cn :~ ~5 
~n ~ ealistic t o expect E?A to Obt ai n a cenaltv in liticat~on whi c~ 
~c~:d r~ffiOVe the econccic bene f it . Th~ case -~ evelop~~n: team t~e~ 
may pu rs ue a lowe ~ penal : y amcunt . 

II. rhe Gravity Compone~t 

As note~ ab ove, "the Policy on Civil ? enelt ies specifies tha: 
a penalty. t o achieve deterrence, should nOt onlY remove anv ec=
n o~:c benefit o f r.oncompliance, but also incluce-a~ amount r erlec:ir.; 
the seri ous n,ss of the Yio~a ti on . Th is latter amount is r efe==e~ 
t o as the - grav ity com?onen t. ~ T he purpose o f th is section of the 
doc ument is to establ is~ an approach t o ~ua ntifying t he grav~ty 
ccm?onent . Th~s approach can encompass t he cif:er-ences betwee ;,: 
p r og r ams and still provide the basis for a sound consistent t=ea:
rr.e~ c of this issue. 

A . Quantifvino the oravitv of a violation# 

Assigning a d e:llar figu r e to re;>resent. the g ravity of a vio 
lation is an essen tial l y subjective p r ocess _ Neverth eless, th e 
rela t ive seri ousness of diffe~ent violations can be fa i r ly 
accuratel y determinec in mos ~ cases . This can be accomplishe c 
by ref e rence t o the goals of t he specific regu l ato~ sch eme ar. c 
t he facts o~ each par: i cula r viola t ion . Thus, linkin~ the dolla~ 
amount of the gravity component to t hese objective fac: o r s :s c 
usef ul way of i ns uring that violati ons o f approximately e~ua! 
se r iousness a r e tr ea ted the same way. 

Such a linkage promotes consistency. This co ns i stency 
st r engthens the Agency ' ·s position bo th in ne go tiat ion a~~ be ~ ==e 
a trier o! fact. This app r oach con~equently also enc ou r ages 
swift res olu tion of envi r onmental p r oblems. 

£a~~ ;= =;ra~ mus~ ce velop a system for quantifying t he 
gravity ot vlol.:.~:'or. ~ ~ .: :.::. <:: :'.=~":. a:-. : =e;'..!la:i:::--.5" :: ~dr.::rist~!"s. 
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~his develoomen t mus~ occ~r ~ i thi n the ' co n te xt o ! the penalt~ 
ar.'lounts aut;orized by la·,... for that £H·c<;:-am. Tha: t syst:!il :-:: \';5:' 
be ba:sec, · ... h-=neve!" possible, on objec:.ive indicators of t ~e 
sericusness of the viola t ~on . · E ~a~ples of such incicacors a== 
give n below. The seriousness of t he violation s hould be bas€~ 
pr:illarily on: 1) the ris k 0: ha r m inherent in the violation a~ 
t he time it was co~~itted and 2 ) t he actual harm t ha t r esult:c 
f r om t he violation . In seme CiS2S, tje . seriousness of th e 
risk of harm ..... ill ex c eed that of t h~ actual ha !"!il ." Thus, eac:: 
system should prov ide enough flexibility t o allow EPA t o co~si~er 
both factors in assessing penal~ie s . 

Each system must also be designed to min im ize the possi
bility that t~o persons apply ing t he system t o the sa~e set of 
fact.s ..... ould come up with substantially diffe r ent numbers. Thus, 
t o the extent the s yst em depencs on catego rizing events, · t~cse 

categories must be clearly defined. Th a t ~ay there is little 
possibility for argument ove r the category in ~hich a violat:o~ 

belongs . In addition, th ~ c~tegorizaticn of t he events re le~a~t 
to the pena l ty decision should be noted in th e penalty develo; 
ment portion of the ca se file . 

3 . Gravitv Factors 

In quantifying th e ;r a vity of a viola~ion, a program- speCltl~ 
policy should rank d~ffe r ent types o f vi ola tions ~ccordi ng to t~~ 
seriousness of the a ct. The f ollo~ing is a sugg e s~ed approa c h to 
ranking the serious :1ess of violations . . In . this approa ch t o ran k
ing, t he £0110 .... ·i ng factors should be considered: 

o Act~al or ocss ible harm: This factor 
f ocuses on _ hether ( a nd t o ~hat extent) 
the ac;ivity of ~he d e f e ndaryt a~tually 
resultec or ~as l ikelv t o resul t · in an 
unpermit t ed discharge- o r exposure . . 

• Imoor tan c e to the r eaula torv scheme: This 
fact~r focuses on the importance of th e 
r equi r ement t o achieving the goal of t he 
s tatut e or regulation. For examole, if 
labelling is the only -method used to pre;-. 
vent dangerous exposur: to a chelliical, 
then failure to label should result in a 
relatively high penalty . By contrast, a 
warning sign that ~ as visibly posted but 
~as s~aller th an the required size would 
not normally be con sidered as se :- ious . 

o Availability of data from ether sou rces: 
The violation of any r e cordkee~ing or 
reporting requiremen~ is a ve r y seri ous 

,. 

'::',' 

• 

• 



• 

• 

• 

- 2.5-

~2tte~. 2~c if t~e involved ~ ec~ireme~t 
,·S t"e c"v '0"""-. 0< <0 :- ........ -- ;0"· t'e " I,_~ _ u.... .. _ .. "" ... "C:: ~_ I. , • . 

violati~r. is far more s:r:ocs. 3v contr~s~, 
if the A~e~cy has anot~e= reacily~ availa~l~ 
and cheap source for the necessary infcr 
~ation, a s~aller penalty may be apprc
ori2t~. ([.c. a customer of the vio12t o = 
purchased ali t he viola t or's illeGally 
produced substance . Even though t~e 
violato r does not have the r equirec 
r ecords, the customer ooes.) 

Size o f violator: In some cases, the 
gravity component should be increased 
where it is clear that t he resultant 
pen~lty will otherwis~ have little 
impact cn'the violato= in li~ h t of the 
risk of harm Dosed bv th e violation. 
This factor i~ only ie l evant to th e 
extent it is not ta~en into acccu~t by 
ether factors. 

7 he assessment of the first gravity factor listed above, 
risk or harm arisino fr om 2. violation, is a comolex matter . fo~ 
pu~pcses of ~2nki~g-vi~12tions 2ccc~ding to seriousness, it is 
pcssible to distin£uish violations ~ithin 2 category or. the bz~is 
6f 6e=tain'considerations, inc~uding the £ollo~ing: 

• 

• 

• 

Amount of oollutant: Adjustments fer the 
'concentration of the pollutant may be 
a~9rcpriate, depending on the regulatory 
scheme and the characte =istics of the 
polluta nt. Such adjustments need not be 
linear, eSPecially if t he pollutant can 
be harmful at low concentrations . 

Toxicitv of the oollutant : Violations 
involv ing highl y t oxic pollutan t s are mor e 
serious and should result in r elatively 
larger penalties . 

Sensitiv it v of the environmen t: This. 
factor focuses o n the location ~he re the 
viola t io n ~as committed. For example, 
imprope r discharge i n t o wat e rs near a 
drinking wate r int ake or a recreational 
beach is usually mor e serious th a n dis 
cha r ge , into wate r s not near any such use . 

, . 

o The l~noth of time a violation continues: 
In most circumsta nces , t he lonoer a 
vio]'at~on c ontinues uncorrecte~, t he 
gre.:.te : is th~ risk of h'2rm. 
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~l~hough each program-specific p o licy shculd address eac~ 
of ~!1 e facto=s lis~ed above, or c e c e ::-:::;ine why it is not releva" t , 
th2 fac~ors list e d above 2~e not meant to be exh2~Stive. T~e 

programs snculc make every effort to identify al l factors rele
vant to assessing the seri ousne ss of any violation . . The pro£= a~s 
should th e n sys tematica l ly prescribe a dollar amount to yielc a 
g =av ity component for t he penalty. The program-specific policies 
::nay prescri;:,e a dollar range for a certain category' of violaticr: 
r~ther than a precise dollar,amount ~ithin that rang e based O~ 
t~ e specific facts of an individual case . 

The p r ocess by which the gravity component ~as computed must 
be ~emo rializ ec in the case file. Combining the benefit com~onent 
~ :t~ the gravi ty component yields t he preliminary aeterrence·a~ou nt. 

In some classes of cases, the normal g rav ity calculation may 
be insufficient to effec t general deterrence. This coul~ h~=~e~ 
i f there was ex tensive noncompliance wit h cer~ ain r egulato r y'· 
programs in speci(ic ar~as of the Uni te d States. This woul~ 
demons trate that the normal penalty assessments had not been 
achi e ving general dete=.rence . The medium specific policies sho~lc 
address this issue. One- possible approach would be to dire:ct the 
cas e de .... elopment tear.l .to._ consider incraasing the gravity compone:1.: 
within a certain range to achieve gen~tal deterrence. These extr~ 
ass es sments should be consistent ~ith the other goals of this' 
,iJol :'cy. 

Initial and Adjus~ec Pena ltv Taraet Ficure 

The second goal of the Policy on Civi l Penalti es is the 
equitable tre a tment of th e regula~ed co~~unity . One important 
me cha nis;n for promoting equitable treat.llen',t is to ir,lclude th e:: 
benefit co'mponent disc'..lssed above in a civil penalty assess;ner:t. 
This approach would pre'vent violators from benefitting economi
cally from their noncompliance r elative to parties which have 
complied with ~nvironmental requiremen~s. 

In addition, in order to promote equity, the system for 
penalty assess~ent must have enough flexibility to account for 
th e unique facts of each case . Yet it still must produce enou~h 
consistent results to treat similarly- situated violato r s sirnil a = ly . 
Th is is 'accomplished by identifying ma ny of th e le~itima te cif:e ~
ences between cases and providing guidelines for how to adjust ' 
the preliminary deterrence amount when those facts occur. The 
c!pplication of these adjustments .to the p r eliminary deterrence 
amount prior to the commencerne'nt of negotiation Yields , the initial 
penalty target -figure . During the cqurse of negotiation, the case! 
deve lop ment team m-ay further adjust this figure to yi"eld th e 
ad ju st ed penalty target figure. 

" 

, , 

• 
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• Never;~eless~ it should be noted t hat e~~it~~le t:ea:~ent is 
2. t.;.;o-ec:;ed s ..... crc. While it rrtEcns that C! oar::ic:..llar violator '-'ill 
receive no higher penalty than a similarly·situatec vio:a:cr, it 
also means that the penalty will be no lower. 

• 

!. Flexibility- Adjustment Factors 

The pur?ose of tnis section of the document is to es:a~lis~ 
adcitional adjust.ment f acters to promote flexibility' and to ieer.
tify ::nanage!":\ent techniq:ues that "'ill promot e consistency. This 
section sets out guidelines f or adjus~ing . penalties to account fcr 
some factor s that frequently distingUish different cases. !'hose 
factors a·r e: degree of willfulness and/or negligence, degree of 
cooperation/noncooperat i on , history of ncncompliance, ability to 
pay, and other ' uniqu'e , factors. Unless otherwise svecifiec, thes e 
adjustment factors ~ill apply only t o the gravity cqmpcnent and 
not to the economic benefit comoonent. Violators bear the b~=ce~ 
of justifying mitigation adjust;e nts they prcpose based on t ~~se 
fact:ors . 

Within eac~ factor there are three suggested ra nges 0: 
adjustment . The actuel r anges foi.· each m~diurn-speciH,c: policy 
will ,be deter~ined by thos~ developing the policy . The ac:ual 
r anges may differ from these su~ge5ted ranges based upon program 
spe<;ific needs . The first, typically a 0-20% adjustment of. the 
gravity component, is with i n th e absolute discret:ion of the case 
development team, ~I The second, typically a 2l-30~ adjustment, 
i s only appropriate in ,unusual circ~mstances. The th ird ran~e, 
typically beyond 30% adjus tm en t , is o!"lly appropriate in extra 
ocdinary circumstances. Adjustoents in the latter t~ o ran~~s , 
unusual an~ extraordinary circumstances, will be SUbject to sc=utiny 
in any performance audit . The case development team may ~i sh L C 

r eevaluate th ese a~justment factors as the negotiations progress. 
This allows the team to reconsider evidence used as a basis for 
the pen a lty in light of ne"" info,rmation. ' 

Wher e th e Region deve lops th e penalty fi gure , the 2pp1i 
ca~ion of adjustment fac:':Jrs ..... il1 be part of the plann'ed Regional 
~udits. Headquarters will be r esponsible for proper application 
of t hese fac:ors in nationally-managed cases. A detail ed dis-
cus sion of these facto r s follows . " 

A. Decree of Willfulness and/o r Neolioenc e 

Alth ough most of t he statutes which EPA administers are 
str ict liability statutes, this dges not render th e violat:or's 

II Absolute discretion means that the case development teare 
may make penal t y devele-pInent decisions ' independent of EPA 
BeadGuart~rs. Ne~erth~less it is und e r stood that in all 
judiCial matters, the Department of Justice can still r eview 
t. ip:;::, .. c .. :"..,t":":.i •. .=.=.::.::-,::: : : t .-:~ ~' .5::- ct:':5r=. Of CCH . .'r!'=e the authority 
to exercise the Agency's ~oncur rence in final sectlemencs is 
covered by th e a~plicable ~elegztions. 
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willf ulness and/or negligence irrelevant. Knowing cr willf~l 
violations can give rise to criminal li2bili~v, "and the lack 
of any c~lpa~ility cay, depending upon the particular prc9ra~, 
ir.dicate that ne penalty ac~ion is a~p~opriate. Be~~een these 
t~o ext=e~es, the willfulness and/or negligence of the violaco= 
should be r eflec ted in the amount of the penalty. 

In assessing the d eg ree of will fulness anc/o r neglig e nce, 
all of the following points should be considered in most cases: 

o How much control the violato ~ had over t~ e 
events constituting the violation . 

, 

, 

o 

o 

, 

The forseeability of the events consti
tuti ng the viola ti on. 

Whether the violator t ook reasonable 
preca~tions aga~ns t t~e events CO~-
sti t u ting the violation. I 

Wh ether the violator knew or s~ould have 
known of the hazards associated with t~e 
conduct. 

The level of sophistication ~ichin the 
industry in dealing with compliance ~ssues 
and/or the accessibility of ap~ropriate 
control technology (if t his information is 
r eadily aV2il~ble) . This should be balanced 
against the technol ogy forcing nature · of the 
statute, where applicable. 

~he the r the violator in fac~ knew o f the 
legal requirement whic~ wa s violat~d . 

It should be not ed that this last point, lack o f kno .... lecc;e 
of the legal require~ent, should r.ever be used as a basi s to 
r educe the penal t y . To do so ~ould encourage ignorance of 
t he 1 a...... Rather, kno ..... ledge of the la ..... should serve only to 
enhance the penalty. ~ , 

The amount of control ~hich the violator had over hew 
quickly the violation was remedied is also relevent in certain 
circumstances. Specifically, if correction of the environmental 
pr oblem wa s del ayed by fact o rs which the violator can clearly 
sho .... · we !" e not reasonably foreseeable and out of its controL t~e· 

penalty may be reduced. 

T he suggested approach for this factor is f or the case • 
development team to have absolute discretion to adjust.~h e 
foc:-. .::::.:r· :..:; c:- d~'-·- t-~ , ,(Ii of the 9ravity co;;,p·one~:. A.GJust!!lents 
in the ~ 21-30% range should only be made in unusual Clrcu~.~~~ .. ~~~. '. , 

·I~ 

" 
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Adjus :~en : s ~c= th is ~ 2C : C= be vond - 30\ s~o~ l t be rn~te crlv 
ex :=a o=c i na ~y ci ~c~~ s : a r.c es . Acjus~~er.ts i~ t he unus~c: c= 
eX:: :-aor ,:jina:-y c i:-C"...!11'l st2!'1Ce range "..i ll !:le s..:bjec: t o sc:-'..:t.i';j·'/ ... ,. 
any aueit o f ge=:o~ance . 

The degree of coo~er2ticn or ncncoop e =~ti o~ of the viclator 
ir. r emedying th e v i ol ation is an appro~riat e factor t o co~s:~s= :~ 
Cldjustin~ the penalty . Such aeju,st..>lents a.re mancatee b:t bot:: t::e 
00225 of ecu ita ble treatment and s~ift re solut i on of env:ro~rne~tal 
problems . -The :- e a r e three areas where thi s fact o r is releva~:. 

1 . Prompt re90rti n~ of noncompliance 

Cooperatien ca r. be mani fe sted by the violator prcmpt ly 
re~ortin; its non compliance. Assuming such s e lf-repcrtir.~ i s net 
required by la~, s uch behavior sho~ld r esul t in t he miti;~tion c~ 

any pena.lty . 

Th e sugges~ec ra nge s of adjustme~t ar a as follc~ s . T~e c~s~ 
-ce vel opmen t te am has absol~te cisc~et:on on any acj~stwen~s ~~ to 

+ 10% of th e gravity c o mponen t for cooperation/no ncooge =at:on . 
Adjus t"ments can be mad e up t o.! 20'6 of t he gravit y compone:1t, but 
o~!y i n unusual circumstances . In e x t~aor cin a ~y circumstances, 
suc,h as self r epc rting of a TSC;; prernant.!:acture notic e violatior" 
t~e case deveiopment team may adjust the penalty beyonc th e ~ 20~ 
factor . Ad j ustments in th e unusual or extraordinary circ~~st2nces 
r.3 nges '.vill be subject t o scnrtiny in an y performance aud :t. 

2. Prompt correction of environmental problens 

The Agency sh o uld provide in centivas for th e vi olato r to 
corr~it to corre cting t he problem promptly. This correcti~n m~St 
taxe place before litigation is begun, except in extraorcinary 
circumstances . 2/ But sinc e thes e incentives m~st be consiste~t 
~it h deterrence, they must be u sed jud iciously . 

21 For 
beg in: 

t he pu r?oses of this document, litigation is ~eeme~ to 

o f o r acministrative ac~ions - when the 
respondent files a r esponse to an adminis
trat ive complaint or .... hen the ' time to 

• 

file expires or 

tor judicial action s - whe n an Assi stant 
United States Attorney fil es 2 com
plaint in co u rt . 
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The circwrnstances unce~ ~hic~ t~e penalty is r~cucec ce~e~c • 
en the type of violation involved an~ the source's response ~o 
th e ~ro blern. ]; s:ra:ghtforwa:-c reducticn in ' the amount of the 
gr a vity compo nent of the penalty is most appropriate in those 
cas e s where either: 1) th e environ!'~ental problem is' actually c:::::- -
=ected prior to initiating litigation, or 2) ideally, irn....'"llediatsl v 
UDo n d i s cov e r y of the violation. Unde r this approach, the =educ;ion 
t ~p i c a l l y should be a substantial portion of the una d just~d g :-av i~ y 
c:::mpo n e n t. 

In ~ e n e r a l, the earlier the violator instituted corrective 
~ction after discovery of the violation and t he mo r e complete 
the corrective action instituted, t he large r the penalty 
~e duction EPA will consider. At the di5c~etion of the case 
d e velooment team, ~he unadjusted gr~vity component may be 
r ed u ce ~ uc to 501, . This would depend on how long the envi=on-
me nt a l proble~ continued before correction and the amount of any 4 
env iro nm en t a l dama g.e. Adjustments greater than 50% are permittEe, ~. 
but \o.Iill be t h e subject of close scrutiny in 'auditing perforTolanc e . :'i 

It s hou l d b e note d t hat in some instances, th e viol a to~ 
wil l take al l n e ce s sary steps to~ard correctin~ the prob l e m but 
mav r ef u se t o reach a ny agr e ement on penalties. Simil a =ly, a 
vi o l ato=.ma y take some s:eps to ameliorate th e problem, but 
choose to litigate over what cons titutes compliance. In such 
cases, the gravity component of the penalty rna'y be reduced up 
to 2Sl at th e discretion of the ' case development t eam .. This 
sm a ller adjustment still recognizes the efforts made to correct 
the environmental problem, but the benefit to the source is not 
as great as if a complete settlement is r eached , Adjustment~ . 
gre a t e r than 25% are permitted, but will be the subject of clOSe 
sc~u tiny in audi ti ng performance . 

I n ~ 1 1 i nst a nc e s, the facts and rationale justifyin ~ th e 
penal t y r educ tion must be r ecorded in t he case file and i n
c l u ded in an y me morand a accompanying settlement. 1 

3. Delaying compliance 

swift resolution of envi~onmental problems will be encour
aged if the violator clearly sees that it wil l be finanCially 
disa d vantag e ous for the violator to litigate without ~emedyin~ 
noncompliance. The settlement t e ~s described in the prececin~ 
section are only available t o parties who take steps to correct a. 
problem prior to initiation of l itigation. To some extent, th i s 
is an incentiv e to comply as soon ~ s possible. ~evertheless, once 
l i ti~ a tion has commenced, it should be clea~ t hat the defenda n~ 
litiga t es a t its own risk. 

• 

" 

,~ 
. \ 

• 
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I~ a~di~ion, the methc~~ for com;uting t~e bene!it corn?onent 
an~ the ;=~vity cOffiponent a r a hct~ 5~ructu=ed so that the cena :t~ 
t~rget inc~e~ses the lcng e r the vio~a:ion remains uncorre c~ed . 
The larger penalty fo = lonGer ~cnc cmpl iance is syste~atic311y 
linked t o the benefits acc~ui~g to t he violator and to the con
tinuing risk to human heal th and th e i!r1vironment. Thi s OCC:.l:"S 

e ven after litig2tion has cOIi1..T.enced. This linkage ..... ill pu t th e 
A£ency in a strong position to convince the . trier of fact to 
impose such larger penalties . For thes e r e a sons, th e ?olic~ 
on Civil Pena lt ies provides substan t ial disincentives to litigat
ing -with ou t cpmplying. 

c . 21stcry of ncnccmoliance 

Whe~e a par t y has violated a similar environmental recuir e 
mene before, this is usually cl ear evidence that the perty'~a s 
no~ deterred by the Agency ' s p~evious enforc emen t r esponse . 
Unless t he p~ev ious viola~ion yas c~used by factors enti=ely CU t 
of the cont~ol of the violator, this is an indication that the 
penalty should be adjusted up~ards. 

In deciding how large thes e acjus-:1:\ents should be, t~e case 
development t eam sh9~ld consider the f o llowing points: 

o 

o 

o 

o 

How ~imilar the previeus violation was. 

How r ecen t ·the previous violation was. 

The number of prev ious violations. 

Violato ~t s res~onse t o previou s viol atio~(s) 
in re ga r d to correction of th e previous 
p:z::oblern . 

Deta iled crit e ria for what constitutes a · similar violatien" 
should be co n taine d in each program- specific policy. Neverthe
less a violation should generally be conside r ed ~ similar~ it th e 
Agency t s previous enforcement r esponse should have al e rt ec t he 
party t o a particular type of c ompliance problem. s O';1~ facts 
that indicate a · similar violat ion - ... ·as com.":1itt e d are as foll o \.,7s: 

0 

0 

0 

0 

The same per-mit was violated. 

The same substance wa s involved. 

The same process points were t he source 
of the violation. 

The same statuto~y O~ regulato r y provision 
... ·as violated . 
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A similar 2C~ cr cmissicn (e . ~ . t he failure 
to p r cperly store ch~micals) was ~he basis 
of the violation. 

For purposes of this section, 2 " p r ior vicla t ion W in=~uces 
any act or omission fo r whi ch a fc~al enforcement res90~se has 
occurred (e.g . notice of viola t ion, . arn i ng le t te r, co~plai~t, 
cons e nt decree, consent ag r eement , o r final o r der). It 21so 
incl ud es any act or omission for which the violator has ore
viously been given .. 'r itt.en not i ficat i on , hc weve :- info r;;'1 ai, t::a: 
the Agency believes a violation exis t s. 

In the case of large corporations with many divisions or 
wholly-owned subsidiaries, i t is some times d if £~ cult t o det~r
mine whether a previous instance of noncompliance should trig;er 
the adjustments described in this se ct ion . Ne ~ o wnership often 
raises simila= problems . I n making this determination, the case 
development team should asce r tain who in t he organization hac 
control and ovarsight · responsibility f or t he conduct resultin; 
in the violation. In'.·same situation s th e same oersans a ·:- the 
same organizational unit had ' o-r reason.ably shcuid have hac 
control or oversi9h~ responsibility for viola ti ve concuct . in 
t hose cas~S, the viola~i6n will be conside r ed part of the cc~
pli ance history of that r egulated par t y . 

In ge)1eral, t he c ase devel o pr.lent tea~ sho\.! l d begin wi th 
th~ . assumption t ha t · i f the s ame c o r po ra.tion wa s involve.d, th.e 
adjustme'nts for histor y of noncompliance shou l d apply . · In 
addi ti.on , the case development. t eam s hould b e wa ry of a party 
changing operators o r 'shi f ting r e~pan~ibili ~y for campliance - to 
different groups as a way of avoiding i ncreased penalties . 7he 
Agency may find a consis t ent patte r n o f noncompliance by ~any 
divisions or subsidiaries of a co r po r ation even thouah the 
facilities are at different geographi c locations . This often 
refl e cts, at best, a corporate-w ide indiffe r enc e to envi=ar.mer.tal 
prot. e ction. Consec;uently, t he adjus t men t f o r h)stary of- non c o~ 
pliance should probably apply unless the v i olator can de~onst=2te 
that the other vio l a t ing co r pora t e f acilit ies a r e indepencen t. 

, 
\. 

The follo wi ng a r e the Frame~o rk' s s ug g es t e d adjus t men t 
ranoes . If the pat t e r n i s one of "di s simila r" vi6lations, 
relatjvely f e ..... 'i n numbe r, t h e case d ev e lopm e nt t eam has absolute 
discretion to raise t he penalty amount by 35\. For a' :::-ela::.ilie.!.\· 
large number o f diss imi l ar v i o l a t ions , the g r avity component ca~ 
be inc r eased up to 70%. If the pa tt e rn is one of "similar" 
violations, t he c ase deve l opme nt t e am ha s absolut e discretion to 
raise the penal t y amou n t up t o 35% f o r t h e fi r st repeat violation, 
and up to 70% fo r f u rt her r epea t ed similar viol atio~s . The case 
development team may make highe r adjus t men t s i n ext r aordinary 
circumstances, but such adjustments ~ i l l be subject to sc~utiny 
in any performance audit . 

• 

• , .< 

''';'', 
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• 



• 

:, 
'~ '., 

• 

- 23-

D. .;tilitv t o ~a'.1 

The Agency will ~en~~ally no~ r;~~cst penalties t ~2t a = ~ 
c!ea~l v t evon~ t he ~ ea ns of the Yiolat~=. Th e refore E?A shc~~~ 
~or.sider the ability to pay a penalty in a=riving at a s~~~i: ic 
final pe na lty assessment . At the sa..'Tle tiMe , i t i s :'mpo:-t.ant 
'that the regulated community not see the violation of env: :'on 
~ e~tal re~uirements ~s a ~a; o f aid ing a financially t=oubl~~ 
business. ~?A r ese rves the option, in 2?prcp=':'ate circ'..I:nstar.:: e s:, 
0: seeking a penalty that might p ut a com~any ou t c: b L: s':' nes!S . 

For example, it is unlikely that EPA would r educ e a p e ~ a l t y 

where a facility refuses to correct a serious vio l ation . 7~ e s a me 
could be said for a violator with a "long history of previous vio
l ations. That long hi~tory woul d demonstrate t h at l ess severe 

, & f .. ' measures a r e lne~_eC~!ve . , 

The finan cial ability adjustment will no~ally ~ eq~i ~ e a 
sicni fic an t amount of financial in£o~a ti o r. specific to tr.e 
violator . If this information is a vailabl e prior t o commenC2 -
ment of nego~ia~ior.s, it should b e ~ssessed as pert of the 
initial penalty t arget fi gu r e . If it is not ava il a~ l e, the 
case developmant t eam should assess th : s f~ctor after c omm e nc€ 
ment of nego~iaticn wit h the s ou rc e . 

The bur~en to demonst rat e ina~ility t o pay , as ' wi~h the 
burden of demonstrating t he p r ese nce o f any mitigating ci r~~m
s~a~ces, rests on the defendan~; If the vIolator fail s to 
provide sufficient information, then the Case development tea~ 

~hould disregard this factor in adjusting the perialty. Th~ 
National Enforcement Investigations Center ( NEIC ) has develo~ed 
the capability to assist the Regicns in deternining a fir~rs 
ability to pay .. Further information on t his system ~ i l l be m~~e 
a v~ i l c bl e shor~ly under Se?2 r ate ccver. 

Wh en it i s de t e rmi ned that a violator can~ot af:o r d che 
penal ty prescribed by t his policy, the 101lowing c~ti o n s s hc u: ~ 
be considered: 

• 

• 

Consider a delayed oayment schedule: Such a 
schedule migh t eYen be con~ingent upon an 
increase in sales or some other indicat or ,o f 
improv e.c business. This approach is a r e'al 
burden on the Agency and sho u ld only be 
con.sidered on rare occasions . 

Con s i de r non-monecarv a l ternative s . such as 
public se r vice activities! For example, in 
t h e mobile source program, fle et ope r ators 
who tampered wit h polluci~n contrel devices 
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en their vehicles ag=eed to clsplay a~ti
~2~ge =ing ads en their vehicles. SirnilaT 
solwticns may be possi~le in other incust=ies. 

Consider straicht te~altv reductions as a last 
Z"'eccursa: If this approach is necessary, the 
r easons for the cas e dEvelcpment te:m's 
conclusion as to the size of the necessary 
reduction should be maca a part of the £o~al 
enforcement file anc the memor2nd~~ accompany
ing" the settlement . "~/ 

Conside~ ioinder of the violator's indivi~U21 
owners : " This is app r opriate if joinder is 
legally possible and justi£~ed under the 
circumstances. 

Rega"rcl ess of the" .~<;ency's deter. .. ination of an a~p:r:opricte 
penalty amount to pursue based on ability to P2~ considerati o ns, 
the" violator is still expected to ccmply with the law. 

E. Other unioue fact ors 

Individual programs may be able to pre~ict other factor5 
that can be expe"cted to ~ffect t "he appr:"opriate penalty amount . 
7hose f actors shoLl"le be identified an'd guidelines for their US" 

~ec out i~ the program- specific policies. Nevertheless, eacll 
"pelicy should allow for adjustment for unanticipat ed factors 
which might" affect the penalty in each case. " 

It is suggested that the r e ~e absolute discretion to adjust 
penalties up or down by 10% of t~e g ravity component for such 
reasons . ~djustments beyond t he absolute discretion range will 
be subject to sc~utiny during audit~. In addition, they will 
primarily be allowed for c ompel ling public policy conce!:"ns" o r t~e " 
strengths and equities of the case . The rati onale for the recuctic " 
must be expressed i n writing in the case file and iri any memoranda 
accompanying t he settlement . See the discussion en pages 12 and 
13 for further speci fics on adjus~~ents appropriate on th e ~asis 
of either compelling public pelicy concerns or the stre ngth s ar.~ 
equities of the case. 

"II. Alternative payments 

In the past, the Agency has acceoted va rious environme:"ltallv 
beneficial expenditures in settlement-of a c ase and chosen not" t~ f. 
3 / If a fir.n fails to pay the a~~eed -to penalty in an acminis
~~ative o r jud icial final or~er, then the Agency must !ollc~ 
t he Federa l Claims Collection Act procedures for obtaining th .. 

":-, • 
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pur~u e ~ o re seve~e pe naltie s . I n ;ener a l, t h e =e;ul~ : ed c~~~~~it! 
h z s b e en very r e cepti v e to this practice. In man y ca ses, 
·.riclato rs have f o un<=: "alterr . .:t:'v e pay:n e nts" t o b e mo r e 2:' ::-2=
t i ve t h a n .: traditienal penc~ty. ~2ny useful projec t s have ~e~:. 
accomolished with such funds . But in some instanc es , ~?; ha~ 
~cceoted for c r edit certain ex~enditures .hose act ua l envi r cn
ment~l benefit has been somewha t speculative . 

The Agency ~elieyes that t~ese alternative pc ywe~: ~=cje c: s 
should be rese=ved as an incentive to settlement be for e l i : iga::'c~. 
f o r this reason, such ar r angements will be allowed o n ly in pr e l :' ~ i -

9 2(i o n agreements except in ex traordin~ ry circums : a r.ce s . 

In addition, t he acceptance of altern~tive payme n~ s : o~ 
envirc nmentally beneficial expenditures is subjec~ t o c e rt ain 
conditions. 7he Agency has designed these c o n d it ions to preve~~ 
the abus e of this procedu r e . Host o f the c o nciti ons belc~ aD~l~ec 
in the oast, but some are new. All of these conditior.s must-be 
met before .alte r na t. ive payments may be a·ccepted::'./ 

• 

• 

• 

No credits car. be given for activiti es 
that currently are or will be re~uireo 
under c u r r ent law or are likely to be r e 
quired under existin~ statutory authorit y 
in t he forseeable future ( e . c., throu~ h 
upcoming rulemakin; ) . " -

The majority of th e project's en v iro nmen t al 
bene : it shoul~ accrue to the gen e r a l public 
r a ther than t6 the source or any par ti c u l a r 
gove r~~en tal unit . 

The proj ect. cannot be some t h ing wh ich the 
violator cc~!d r ea s onablY be exoecte d t o d o 
as part of sound business practices. 

4 / In extrao~cinary ci rc~~stances, the Agency ma y c hoose n o t t c 
pursae higher penalties . f o r "alt e rna tive - work done pri o r to 
com.mencement of negotiat i ons . For exal"nple, "a fi~ may r ecall.: 
product fo~nc to be in violation despite the fact t ha t. suc~ 
r ecall is not requi r ed . In order for EPA to forgo seeking 
higher pena lt ies , the violator must prove t hat it has met t he 
othe r "c ondi t ions herein stated . If the vIolator f.:ils to prove 
this in a satisfactor v o .anne r , th e case develooment team ha s t ~E 
discretion t o completely disallow the credit project. As wi th 
all alternative projects, the case development tea~ has t~ e cis
cretion t o st i ll pursue some penalties in settlement. 
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• EPA ~ust not lowe= the amount it ~ec!ds5 
to acce~t in pen~l~:es bv ~cre than t~e 

ett~r-~ax amount the vlo icccr spe~cs cn 
the projec: . ~I 

e 

I~ all cas~s ;.Iher~ alternative paY7ilents are allol,,/ec. , t~e 
c ase flle s .'1oulc ccnta.lr. document.ation shc'Wir::g that each c' 
the conditions listed above have been met in that part.icul; .. 
case . In accition ...,hen c:::lnsidering penalty credits, Agenc.~· 
negotiators should take int.o account the £0110"'in<; pOi:lts; ..... 

• 

• 

• 

• 

The project should no t r equire a large 
~~ount of E?A ove~sight for its comole
tier.. In general the less oversigh~ 
the proposed credit project ... ould 
requi re (rom EPA to ensure proper 
completion, the more receptive EPA 
can be toward accepting the project 
iii settlement. 

The project should receivp. stronger 
consideration if it will res~lt in the 
abatement ·o ·f · existing pollution, 
ameliorate the pollution problem that 
is the basis of the government's claim 
and involve an activity that could be 
ordered by ~ judge as eGuitable relief. 

The project·sh6uld· receive st~onger . 
consideratien if undertaken at the 
:acility ~here the violation took place. 

The com~any should agree that any publicitv 
it disseminates regarding its [uncin; of 
the project must include a statement tha~ 
such funding is in settlement of a lawsuit 
brought by E?A or the S~ate . 

5 / This limitation does not apply t o public awareness activiti~s 

,--

such as those e~?loyed for fue~ switching and tamperin~ violati~ 
und e = the Clean Air Act. The purpose of t he lip,itation is to 
?=ese r ve the deterrent value of the settlement . · ~But thes e vic!.;, .'~ '. 
~ions are often the result of public misconcep t ions about the 'f5.,~,~.'''' 
econom ic value of these violations . Consequen t ly , the pu~lic 
a· .... a.reness activities can be effective in prevent.ing others fr-c;:: ~r·,:, 
violating t he law. Thu·s , the high gene r al deterrent value 0= ,<. ~~. __ ~~< 
Dubl ic awareness activities in these ci =cumstances obviates the 
~eed for the one-to- one requirement on penalty crecits. 

-' 

I 
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SaC:i a!ter:lative pcfT.lent pl~i": must. entail an .:ce!"!~i::' ec 
project. to be co~;letely per£or~ec by ~he cef~ndzn:. ·U nter :~e 
plan, E?A must not hold c!"!y f unds ' .. hie!':! a:-~ to be so,: ,,: a: £?::',' s 
discre:ion unless the relevant statut.e s~~ci!iccllv· ~rovide5 
that authority . The final o rd e r, decree- cr . juGg:'i1e~::.· shoult 
state what finane!al penalty the viola~~r is actually payi:l~ a~= 
descri~e as precisely as possible the c~edit proj ec : t~e v:c~c:== 
is expected to perform . 

III. Promoting Consistency 

Treating similar situations in a similar f ashion is central 
to th e c~edibilitv of EPA's enforcement effort anc to the s~ccess 
o f ac~ieviny the goal or equitable treab~ent. This dOCU~Ent has 
establis~ed se veral mechanisms to pro~ote such consis~ency. Yet 
it still leaves enough flexibilit y for settlement anC for tailor
in~ the penalty to particular circumstanc;s. Perha;s the ~8St 
impo=tant mechanis~s for achis~ing consiste~cy are th e SyS:2~=::C 
methocs fer calculating the benefit co~ponent and gr3vity corn~o
nent of the !)enalty . Together, they acd up to the prelirr,ina.:-y 
deterrence amoun t. The doc~ment also sets out guidance on ~nifcr~ 
approaches for applying. adjus:.ment factot"s to a!"rive at an in:'t i.:: 
penalty ta=gec p r ier to beginning settl~ment negotiations or cc. 
,adjusted penal ty target after ne~otiations have begun . 

Neve=theless, if the Agency i s to promote consistency, it 
is essential that each case file contain a complece desc~i~tior. 
of hoy each penalty was developed. This descri~t ion should co~e~ 
ho\.oJ the prelimina ry deterrence amount .. as calculat ed and a:'",y 
adjustments made to t he preliminary de :errence amount. It s~ou!~ 
also describe the faces and r easons which support such atj~stm~~t5 
Only through such complete documentation can enfo=csment atto~~eys 
program staff and their managers leaEn from ftac~ others' ' expe~ienc: 
and promote the fai rness required by the Policy on Civil Penalties 

To facilitate the use of thi s information, Office of Legal 
and Enforcement Policy will pursue integration of penalty info=
mation from judicial .enforcement actions into a computer syste:r. . 
60th Headquarters and all Regional offices will have acce ss to 
the system through ter~inal s . This would make ie'?ossi:!e :c~ 
the Regions to c om~are the handling of their cas es wit h t~ose cf 
other Regions. It could potentially allow t he Regions, as ~ ell 
as Headquarters. to learn from each others' experience and to 
identify problem areas ~here policy change or further guidance 
is needed . 
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The ?olicv a.'ic Framework do not: se ek to c cnst=2 ii1 ne~ct."ia:.!.c,,::f 
Their ge a l lS to s e t set~!ement tar; et £i~ u r es fo r the i n:~~nal ~" 
use of Acencv negotiators . Consecuentlv, t he oenaltv ~ ic~ =~ < 
unde ~ negoti~tion do not necessarily ha;e to be as l;w as th ~ 
in ~ ernal target fi~ures . Nevertheless, the f ina l settlement 
figu r es should" go no lowe= th an the int2rnal target fig u r e! urlss 
.;itner: 1 ) t::e :r.ec':" .. .lri1-spe ci':ic penalty policy so" provices o r 
2 ) t;,e r easons f or t.he devia ti on ar 2 properly dOC'.JIi\er.tec. 
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Complainant's Exhibit 8 Inspect ion Report For Well: COllOl1 - 06908 
l·.~. f.nvlrOTllMfOf a l l'rotfCllon '\':!rn t~· 

I nd""J,l.,·ollnd Jl1j~nil> l1 Cunn-ol ('rogr"ru,llE;\F. ' j 
999 [Sth .')11'\'('1. Su llt' JOO. ()t'l1vt'r. CO 80202 .20166 

n1J~ Jr.nn \.1M printed on 4129f.!O I 0 

/111 r-r f:>a.r -\ T 

K.ls 
Tern? 
ATL 

lNSPECTOR(S): Lead: Wiser. Nathan Date: 51S-12010 

Others: Pfeiffer, Patricia Ti me: _-''l_'=c ____ 3nl !(j5m' 

OPERATOR (only ifditfcrcnt): ~~'+-i- ;:;.0..<0;> , . .. bs., 

REPRESENTATIVE(S)' 1;);; " p',,, ~,;, Oi! fJ , I'll """" I <~ ; \/; do "c.., <; ,l,m;~~ (L. PI • .). (0 , 

PRE-INSPECTION REVIEW 

Manllcx Disposal, LLC 

Well ;VI/III": Ferguson Injecti on Well #1 

Well 7)pe: Comrnervial Sal t Wmcr Disposal (2D) 

Operulillf,f SUIIIIS: AC (ACTIVE) as of 7/ J 8 '2007 

Oil Field: Igancio Hr.-mco (LaPl3ta) 

Locarioll: S\\·N\\! S32 r33N RC)W 

/lUliall rmll/rry: X. S()Uth~I'11 lIl!! 

/ ./1\ I /1/\[1('(' ,ioll .' 7 '1 Q '~(l\l7 Al/ol1'lIhie /lIj Pr/.'.\'slIrt!: :WOO 
I. II,\{ ,lin: AliI/II/tiS Pressllre {-'rum LlIst MIT: 

INSPECTION TYPE: Constnlction I Workover Response 10 Compbint Olh('r 
(Sc1('ct Olle) 

OBSERVED VALUES: 

Tubing G:1Ugo;> " 
Annuiw. Gauge: x, 

Br;ldcnlleau G,IUg," 

Pump Gauge: ,( 

Plugging 

Post·Closurc 

Yc~ Pressure : 

No Gaug~ Runge: 

Y~'s Pressure: 

No Guuge Range: 

Yes Pr",~sllr('; 

\In G:mg:.:: R::!I1~t! 

Yes Pn:sslIrt': 

'" Routine 
Wimess MIT 

U, !i" L psig G.lllg(' Own('T' 

~?!' Gc psig 

I·.f~'~ p~i£ Gaug(' Owner: 
(- :Xy,., psig 

p~ig Gauge Owner' 

psig 

( ODO psig G:lUgt' 0\\ ner' 

,( EPA 
Operator 

.< EPA 

Operator 

FPA 
Operalor 

EPA 
No Gauge Runge: psig D<' Opcrator 

(Jpcraling Status: , Active Not Injecting Plugged and Abandoned 
(Sd('ct One) Being Reworked Production Under Constnlction 

leIS Entered 

See page 2 j()1' p/J%s, comments, {Jlld site Pail,ditio,,CIl,,,,I,-', __ J~,"!"Z-",' :::5,::l(l.c(,"o~ 
Initials 2b 

---=~-



Inspection Report For Well: C02 1011 - 06908 (pAGE 2) 

PI-lOTOGRAPI-IS : X. Yes List ofpholos taken: 

No .., \ \nn=v\p'Q \veA 
~ ::t., :1-3: y., <" \ \ 

Comments :lnd sHe conditions observed during inspection: 

\ , 

I (' 

G PS: UPS FiJI.'!D- _______ _ 

4-/-0'1 

Sigrlatur~ of EPA lnspcc[or(s): 

_ Hard Copy Filing 



NOTICE OF INSPECTION 

UNITED STATES ENVIRONMENTAL PROTE CTION AGENCY 
REGION VUI , 999 18TH STREET - SUITE 500 
DENVER, COLORADO 80202 - 2405 

Date : .s-/,.-Iz.1 
• • 

Hour: J./: I'IP'" 

Notice of inspection is hereby !tIen accordng to Section 144S(b) of the Safe 
Drinking Water Act (42 U.S.C. §300f et seq). 

Firm Name:. ____ M_a_r a_l_e_x __ D_i_S_p_o_s _al ____________________________________________________ __ 

Firm Address: 775 Goddard Ave. , P . O. Box 338 

Ignacio . Co lorado 81137 

REASON FOR INSPECTION: 

For the purpose of inspecting records, files, papers, processes, controls and 
faciities, and obtaining samples to determine whether the person subject to an 
applicable underground injection control program has acted or is acting in 
compliance with the Safe Drinking Water Act and any applicable condtion of 
permit or rule authorization. 

SECTION 1445(b) of the SAFE DRINKING WATER ACT is quoted below : 

Section 144S(b)(I) : Except as provided in Paragraph (2), 
the Administrator , or representatives of the Administrator 
duly designated by him, upon presenting appropriate 
credentials, and a written notice to any supplier of water 
or other person subject to (aJ , or person subject (A) a 
national primary drinking water regulation prescribed under 
Section 1412(B) an applicable Underground Injection Control 
Program, or (C) any requirement to monitor an unregulated 
contaminant pursuant to sUbsection (a), or person in charge 
of any of the property of such supplier or other person 
referred to in clause fA), ( B ), or (C), is authorized to 
enter any establishment, ... facility, or other property of 
such supplier or other person in order to determine whethe r 
such supplier or other person has acted or is acting in 
compliance with this title, including for this purpose, 
inspection, at reasonable times, of records, files, papers, 
processes, controls, and facilities, or in order to test any 
featUre of a public water system, including its raw water 
source. The Administrator or the Comptroller General (or 
any representative designated by either) shall have access 
for the purpose of audit and examination to any records, 
reports, or- information of a grantee which are required to 
be maintained under subsection (a) or which are pertinent to 
any financial assistance under this title . 

Wi.. /II, t~---= -b , ,-:~ 211. Na than Wiser I Patri cia Pfeiffer 
Inspectors Name & Title r nnt) 

Environmental Sc i ent s t 

CPA R8 3560-1 (8- 89 ) 

'- J L'I . 

Clr'iglnlll - Regional Office COIl!.! 

lei lOOt Copw - 0J:ter'1I'tot" Copo,j 



inspection Report Fo r Well: C02JOll - 06908 
u.s. ~:nv i ron m e l1l~ 1 l' rOICc !ion Agtncy 

Underground Injection Cnnl rol l' rog ram, 8EN F-T 
999 18t h Slreet. Suite J OO. Denver, CO 80202-2466 

This fonn was printed on 512012010 

Co mplaina nt's Exhibit 9 

INS PECTOR(S): Lead: Wiser. Nathan 

Others: Peterson, Cynthia 

Date: 5/,;;!./20 I 0 

Time: _ L/':'· :...1,,"-_ _ a01 ~) 

OPERA TOR (only if different): --0 G Y\ h " ., rei ,' YYC"-f:> 

REPRESENTATIVE(S)· Bcd l ('(C"-""-0 ·5 - Ie ·" ~ , 

PRE-INSPECTION REYlEW 
~, L...III.'Q1 '0 ..... 

M:.Iralex Disposal , LLC 
Date G 1.. 1. 1.L6 

Well Name: Ferguson Injection Well # 1 , 
Initial A?. Well Type: Commercial Salt Water Disposal (20) 

Opemlil1g SIIltI/S: AC (ACTIVE) as of 7/ 1812007 

Oil Field: 19ancio Blanco (LaPJata) 

-

- --
Localioll : SWNW 532 T3JN R9W GREEN BLUE CBI 
il/diall COlil/ lry: X, Southem Ute 

. II ~ I \ 
La.If /l1.IpeClioll: 5/5/2010 tlllmvable III} Pre.$,)Hft" ?OOO 

LfI,\'I I~IIT: A IIIIII/lll' PreS!}'lIre From Last M I1:· 

aLACK · POSSIBLE VIOLATION 

INS PECTION TYPE: 
(Select O ne) 

LJ Construction / Work over 

L ] Plugging 

[ I Post-Closure 

Oil IC Il VE D VALUES: 

Tubing Gauge: >q Yes Pressure: U, l15Z.)/ L, 

I No G(luge Range: 1) - 300-cJ 

Annulus Gauge: W.,Vcs Pressure: 171' ,-/0 

I I No Gauge Range: iJ .- --~Q('::r--> 

Bradenhead Gauge: lxI Ves Pressure: y 5 
U No Gauge Range: o ~ ;i-e;6 

Pump Gauge: Vi-Vcs Pressure: /f?7;~ 

r I No Gauge Range: ~J?/?I 

psig Gauge Owner: 

psig 

psig Gauge Owner: 

psig 

psig Gauge Owner: 

psig 

psig Gauge Owner: 

psig 

b 4sPA 
! I Operator 

jX.cPA 

I I Operator 

1--4 EPA 

I ) Operator 

I EPA 
' , 
I;x:(Opcralor 

Operating Status: CXJ Active 
,. 

.] Not Injecting I Plugged and Abandoned I 
(Sc lecl One) 

I j l3e ing Reworked I J Product ion 1 Under Construction 

See page 2 for photos, comments, alld site conditions. 

Page 1 of2 



Inspection Repor t For Well : C021011 - 06908 (PAG E 2) 

PH OTOC RA I' HS: Ixi Yes 

I INo 
List 0 f photos taken: ~'''> .. \ --"5"''j~",,,,'-,~_2'''-.l\,-,a,,,,-,nJ..11a,,,' .. ' ",to<.' <" .L' -f'4?"-r.Cl~:=-<,,-,,S?<R""i:.tC"--__ _ 
'i) 1.L!1::'2L ea.,) , 

Comlll ents and site condit ions observed dur ing inspection: 

iw j); (~~,<-, ..... ,.. 

ErA- 0 "''''t . y t d p¥ ""p -\yv..(.l s ....... '-k. 5 

c ps: GPS rH, lDo _______ _ 

Signature of EPA InspcclOr(S): /~ / /--h<¢ ~ _ _ _ _ __ _ 
/ 

o Data Entry o Compliance Staff Hard Copy Fil ing 

Page 2of2 



Date:51:1.(; I; 0 
i 

Hour: I: /0 • 

NOTICE OF INSPECTION 

UNITED STATES ENVIRONMENTAL PROTECTION AGENC Y 
REGION VIII , 999 18TH STREET - SUITE 500 
DENVER, COLORADO 80202-2405 

Notice of inspection is hereby !tIen accorcing to Section 1445(b) of the Safe 
Drinking Water Act (42 U.S.C. §300f et seq.). 

Firm Name: _ _ .!.IV\-,-,ao.<,--""-"\c::-{"~,----,1>,,,-.!.i"Sl'p-,.,,,"'-",,,(_~.-:.1 "'V\= L'-'.'-_______________ _ _ 

REASON FOR INSPECTION: 

For the purpose of inspecting records , files, papers, processes, controls and 
facilities, and obtaining samples to determine whether the person subject to an 
applicable underground injection control program has acted or is acting in 
compliance with the Safe Drinking Water Act and any applicable contition of 
permit or rule authorization. 

SECTION 1445(b) of the SAFE DRINKING WATER ACT is quoted below : 

Section 1445(b)(I) : Except as p r ovided in Paragraph (2), 
the Administrator, or repres entati v es of the Admi nistrator 
duly designated by him, upon presenting appropriate 
credentials, and a written no t ice t o any s upplier of water 
or other person subject to (aJ , or per son subject (A) a 
national p r imar y drinking water regu la t i on p r escribed under 
Section 7412(B) an applicable Under ground Injection Co ntrol 
Program, or (CJ any r equir e ment to moni t o r an unregulated 
contaminant pursuant to s ubsection (aJ , or person in c harge 
of any of the proper ty of such suppl i e r or other per son 
referred to in cl a use (AJ, (BJ ~ o r (CJ~ is authorized to 
enter any establishment~ . . . faci l ity, or other property of 
such supplier or other person i n orde r to determine whether 
such supplier or other person has acted or is acting in 
compliance w~rn this title ~ i ncluding tor this purpose~ 
inspection~ at reasonable times ~ of records~ files, papers ~ 
processes~ controls~ a nd tacilities~ or in o r d e r to tes t any 
feature of a public water s y stem , i ncluding its raw water 
sour ce. The Admini strator o r the Comp t r o l ler General (or 
any represen tative d eSignated by e i ther ) shall have access 
for the pur pose of aud it and e x amina tion to any records ~ 
reports~ o~ i n formation of a g r antee which are required to 
be maintained under subsect i o n (a) o r wh i ch ar e pertinent to 
any financial assis t ance under t hi s t i tle. 

nspecto 5 arne 'nSlftor's Sigriiiture 

Or isfn~1 - Regional Office Copy 

Ye II ow coP\j - ~lItor Copy 



Complainant's Exhib it 10 

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 
REGION 8 

Sh\jZ2. . 
'.' 

Rof: SENF-UFO 

1595 Wynkoop Street 
DENVER, CO 80202·1129 

Phone 800·227-8917 
http://vfflw.epa.gov/regionOa 

JUN 0 7 2010 

12 l:: Iter 

D' i,f l ~!' ~ 
i'lltla ff~ 

CERTIFIED MAIL 7005-0390-0000-4846-7197 
RETURN RECEIPT REQUESTED 

Dennis Reimers. Engineering Manager 
Maral~x Resources. Inc. 
P.O. Box 338 
Ignacio. Colorado 81137 

Re: Underground Injection Control (U IC) 
Notice of Violation: Failure to Maintain 
Zero Annulus Pressure 
Ferguson #1 SWD Commercial Well 
EPA Permit No. C021011-06908 
API No. 05-067-09194 
Ignacio Blanco Field 
La Plata County, Colorado 

The abovc-n.:ferenced weI! was inspected by EPA personnel on May 5 and May 26. 2010. 
During each inspection. there was signiticant pressure observed at the wellhead on the annulus 
between the 7 inch longstring casing and the 3-1/2 inch injection tubing. The observed pressures 
were as follows: 

Inspection Date 
l" lu) 5. 2010 
May 26, 2010 

Injection Tubing 
1910 psi 
1950 psi 

Tubing/Casing Annulus 
1725 psi 
1840 psi 

From our records. the last tubing/casing annulus pressure test successfully took place 
prior to July 18, 2007. In a leak-free condition. if the tubing/casing annulus had been routinely 
bled to zcro since that test. there should be no observed pressure at the wellhead on this annulus 
aftcr a few such dc-pressurizations, even a!lowing for the rmal expansion of nuid in that annlllu~ 
during pc riods of no injection. 

The above-relcrcnced UIC pemlit, at Part 1I(C)(6), requires that thi s well's tubing/casing 
annulus shall be maintained ut zero psi . Failure to maintain the tubing/cas ing annulus at zero p:-;i 
is a vio lation uflht! above-referenced permit. If lhis annular pressure cannot successfully be 
!lwimaillt:u at zeru psi. the well may lack mechanical integrity. The above-referenced permit. at 
Part [1(13) require::; that thi s well maintain mechanical integrity. 

® Printed on Recycled Paper 



Within thirty (30) days ofrcccipl of this letter. please submit a letlcr lkst.:ribing what 
action you intend to take regarding these issues, including a time frame in which you anticipate 
the work to be completed. 

Failul'l: to comply with UIC regulations found at 40 C.F.R. Parts 144 through 148 
COnsl!tuH.: one or more violations orth~ Safe Drinking Water Act. 42 U.S.C. §300h. Such non
compliance may subject you to formal enforcement by EPA, as codified al40 C.F.R. Pan 22. 

!fyou have any questions concerning this letter, you may con tact Nathan Wiser at 
(303) 312-62! 1. Please direct all correspondence to the attention of Nathan Wiser <Il Mail Code 
SENF-UFO. 

Sincerely. 

Philip S. Strobel 
Acting Director, Technical Enforcement Program 
Office of Enforcement. Compliance 

cc: Matthew Box. Chaimlan 
SOllthern Ute Indian Tribe 
P.O. llox 737 

and Environmental Justice 

Ignacio, Colonldo 8! 137 

Tom Johnson, Program Division Head 
Southern Ute Environmental Program 
P.O. Box 737 
Ignacio. Colorado 81137 

Denise Onyskiw 
Colorado Oil & Gas Conservation Commission 
1120 Lincoln Street. Suite 801 
Oenvcr. Colorado 802(,''' 

reverse 
so we can return the card to you . 

• Attach this card to the back of the mallpiece, 
or on the front i 

1. Article Addrossed to: JUN -7 ml 
l::>t:nnill Jk-im(..'m, Engir'lu:ring ;"-!:1.n.w:r 
M:Lt:ilo: Rcnlrro;, Inc. 
PO l30x 338 
I~CO 81137 

JUN I 0 20[0 

o Rogistorod 
o Insurod Mail 

2. Articlo Number 
ffmn.<:W from service label} 7005 0390 0000 4846 7197 

" Id' "', 



Complainant's Exhibit 11 

ARALEX 

July 6, 20 I 0 

US EPA Region 8 er~ 
1595 Wynkoop Street ,-' [1.."1\10 
Denver, CO 80202-1129 , ~\le - lftZ 

.. pf I i=ll _. 
Attn: Nathan Wiser Re: Dara Ferguson Injection Well No. 

'JUL 08 2010, 

7" Casing Pressure Issues 

Nathan, 

210 Goddard Ave. 
Ignacio, Colorado 81137 

(970) 563-4000 
FAX (970) 563-4116 

Maralex has receivcd your lettcr dated June ih, on June 10,2010, concerning the 7" 
cas ing pressure that has been observed on the Dara Ferguson lnjection Well No. 1. As 
you referenced, the pressure on the 7" by 3 W' casing by tubing was measured on both 
May 51h and May 261h of this year. A pressure of 1725 psi, and 1840 psi was recorded. 
This is consistent with what we have observed on this well since the EPA inspection of 
several years ago. As you witnessed, what we have observed with the annulus pressure, 
is that it will bleed to zero after recovering 1 Ih barrels of liquid off the casing. Initially 
we believed this pressure to be due to the liquid expansion due to thermal issues. Once 
the pressure was bled ofTit took months before it would rebui1d. The nature of how soon 
tbis pressure builds back now implies that we may have a "pinhole" leak in the system. 
Since your inspection we have tested the integrity of the wellhead. The test ports on the 
7" casing by 3 W' tubing annulus allow us to test if pressure communication is occurring 
in the wellhead. None was found. The source of the pressure on the 7" annulus is below 
the wellhead and will be tested as outlined below: (A well bore diagram is included 
which ill ustrates how the well is completed) 

I. Shut down water injection and set a plug in the 3 W' by 2.75" WX No-Go at 7835'. 

2. Pressure test the 3 Ih" casing string to 2500 psi. A successful pressure test will show 
the integrity of the 3 W' tubing. If a pressure leak is observed we will monitor the 
7" annu lus pressure to determine if there is communication fTom the tubing to the 
annulus. If we do not observe a build in the casing pressure it is likely that the tubing 
plug did not hold, and will have to be reset and tested. 

3. With the tubing plug sti ll in place, pressurc test the 7" casing to 2000 psi. This will 
detcnnine the integrity of the 7" casing. 



Dam Ferguson Injection Well No. 1 
7" Casing Pressure Issues 
July 6.2010 

Page 2 or2 

4. Remove the tubing plug from the tubing string at 7835'. Run a plug in the 3 W' by 
2.75" No-Go at 7885 '. 

5. Pressure test the tubing string to 2500 psi . The location of the tubing plug below 
the seal bore assembly and packer, allows an integrity test of both the seal bore 
assembly and the packer. 

The repair of the wellbore will depend on where the leak is found. If a leak is in the 
tubing string, the bad tubing will be replaced. lfthe leak is in the seal bore assembly, a 
new assembly will be run. Irthe packer is leaking a new packer will be set above the 
existing one. The new configuration would include the tubing connection to the existing 
bottom packer and then setting a second packer just above the existing packer. We wi ll 
submit to you details of how the repairs will be conducted for your concurrence before 
any of the work is done. 

As I mentioned to you on the phone, the completion rig we are using on our New Mexico 
projecl will be available for this work during the first part of August, 2010. We can do 
1110st of the testing without the rig but repairing the work will most li kely requ ire a rig. 
We will keep you posted after actual dates orthe testing and/or rig work is known. 

Thanks for your review of this information. 

Sincerely, 

L~i?~ 
Dennis R. Reimers 
Engineering Manager 

Attachment 



133/S";4/1 
J-55 Sct@ 
737' KB 

103/4" 45 # 
J-55 Sct@ 
3568 ' KB 

DV rool@ 
5513' 

T' 32 & 29 fll ft 
PliO, L-SO & 
N-SO Sel @ 
8986' (KB) 

DARA FERGUSO N INJ. WELL # 1 
21 26' FNL, 520' FWL 

S32 - T33N - R9W 
AP I No. 05 -067-09 194 

-i--l--I-- 3 1/2"" N-SO Tbg, 
Internal Comed 
Landed @ 7894' 

T ,x 4" Seal Bore Packer 
Set by wire line @ 786S' 

Morrison 

79 14-2,1". X050-67', XI29-63", 
X204-22' 

Bluff 

X320-30', X3 7!1-H4I6'. !I.t2.t-7tl" . 
X50.J-52' 

Entrada 

X692-!l7.tH ·. !l760-H!I.t2· 

PBTD @ S956' 

1101l0illho ic Asscmbly 
E"pan<ied Vicw 
(P'lck{' r & BHA is 
Nickle CO:lIct! ) 

1/ J... 
II 7··.x·r S.II. Amm I':tl WII. '<'1 

Ph /1/ 7K611' 

>< ~ 
6 . x .t., So:;Jlllt'l\: III 7116K' 

, 
~ ,. 

3 

:",,; 
3 Ir.!" x :."!.75 W:'\N Nu-{tu /I 71\92' 

--....... 
Et 



Complainant's Exh ibit 12 

,,00'" b,,, •• ",,,,RECEIVED 
Unit.-l S~le. En ... l,onmenQ! P,o'ecolon A,ency 

FEB 18 ,:;'EPA W .. Sl'>in lilon. DC 20 (60 20 I 
ANNUAL DISPOSAUINJECTION WELL MONITORING REPORT 

"'~ 
Hamto and Add ..... 01 existing Permm_ Ham" and ... d d ..... of Sul1ac.f1 Owne, 

Maralex Disposal, LLC . Darry A. Ferguson (Rhino Technologies. L 
P. O. Box 338 , Ignacio, CO 81137 P.O . Box 887 Durango CO 81302 

'''''" I Coun(y 1;;;~~~ml~06908 Locate WeU and Outline Unit on Colorado La Plata Saction Plat· &010 Acres 

Su l1 .. .,. Location O •• crlplior. 

" NE If<lof SW 114 o f SW 114 01 NW 114 0' SectIon 32 TowniOl'llj) ill lto"ll • ..2H. 
~ ~ f-..1._L .. L ..1._L..1. _ r..o~1I ",.11 In tw o d irections from nU,est lin .. ofqua ... r s.cllon and <I,1IIIn, unit 

1 1 I 1 I 1 
r-t-t--t- -t-f--t- SuI1ac.f1 2 12 6 N 
'- ,..1. _ L ..1. _ ..1._L ..1._ ~_ ft. Inn (~ _ LiIM of quane, section 

'I 1 1 1 1 1 
and l't. from (EJIN) Une o f qu .. rter section. 

, WEU.ACTMTY TYPE OF PERNIT 
W , , 

_..l_L..1._ r ..l _ L ..1._ KJ Stine Ols poul [3]lndlvio .... 1 

1 i I I I I o Enhanced R&CO ... ~ 0-
--t-f--t- r-t-f--t- o Hyd,o ca rbon Storage Number of Wfti la _ 

1-..1._L..1.- .. LL .. L Dara Ferguson Inj . 1 
I I I I I I LA""I Hame W.,UNum_ 

, 
T1IBl NG _ CASING AN NULUS PfiESSURI; 

INJEcnOH PRESSURE TOTAL VOLUME INJccr(.D (OPTIONAL MONITORING) 

MONn< ".. AVl.'J'tAGE PSG MAXUoIUM Psx; aa, NO' MINIM UM PSIG IoIAX-..UM PSIG 

Jan . 2010 1 R7< , •• < 
"" 1h < 0 

Feb . 201m 1990 1995 64 104 • 0 

Mar . 2010 1995 1998 74122 0 0 0 

Apr . 2010 1965 1998 54177 0 0 0 

May 2010 1955 1990 64396 0 0 0 

Jun . 2010 1995 1199\ """0 0 

Ju). 2010 1990 ' 1995 62129 0 0 0 

..... ug . 2010 1995 1995 67444 0 0 0 

Sep . 2010 1995 1995 66327 0 0 0 

Oct . 20 10 1995 1995 68347 0 0 0 

Nov . 2010 1995 2000 71529 0 0 0 

Dec . 2010 1990 2000 64386 0 0 0 

Certification 

• ceruty under lI'Ie pan.'ty o t!.w ... " I h ..... p ..... on •• ty . ....... ined end "'" t .. mHiu wilt! the infonnetion .... bmitted In thl. doc:umem MId e ll 
.. nxrunenu .. nd that. based on my '.,qulry of tho ... . n<l1-o1du ... . . mmedLotety ,..spon ~l)Ie lor ~ .. inlnll 11'1. Inlo""~tlon. I bell_., th¥l the 
hlfornndon Is Inte. K cunna, .. nd complet • • 1 .. "1 _""' Ih .. , th .... 3'. alg nlnam pen3111.c fQr su bmlttin, hi .... Inlorma'l:lon. InC'udlng 11'1. 
pou lblll(y 01 lin ..... d Impnsonmant. (R.f. 40 CFR 1 « .32) 

/' 

H;une and OfficIal nIl. (PI.,u. type or print) 

s.""~:..., J.. ) Ufr [).>1. Slgn'd 

Doris K. Ney, Production ' Tech . 2/15/20ll . 
EPA Form 752M! (R ..... 1<119 2 t::nterac 

Date _t..iMbf 
Initial ~3 



Inspection Report Fo r Well : C021011 - 06908 Complainant's Exhibit 13 

u.s. Environmt nlall'rOI«: lion " lttney 
Under ground Injec lion Conlrol l'rogr:l m, SENF-T 
m 18111 StrtN. Snilt JOO. l>enl'c r . CO 80202-2-4 66 

This form was primed on 4t20120] I 

INS PECTOR(S): Lead: Roberts, Sarah 

Others: Bremc, Don 

Date: 4//0/2011 

Time: j : t-to aI11/~) 

OPE RATO R (0 n I y if d i ff ere n t): _--",C"hilo=> +-'-;Yf--'-R",p:.lI",J~, ~F"-"'V1'l~-""D"-e",e"-'-( __ .L?'-C.Lt--,,e_ I-,-,-,. .. e ,"~~-,Bll£' '''''t'pe=-C __ _ 

REPRESENTA1WE(S): B,,"-\-\c F<<A{\ <g,s =6;,,,,,, 
I 

PRE-INS PECTION REVIEW 

Maralcx DispoS~I I , LLC 

Well Nllme: 

Well 'fj'pe; 

Operfl l i l1;': S/(/ llIs: 

Oil F ieltl: 

LOCl/ tioll: 

Ill dillll COlilltry: 

Ferguson Injection Well # I 

Commercial Salt Water Disposal (20) 

AC (ACTIVE) as of7/ 1812007 

Igancio I3laneo (LaPlata) 

SWNW 532 T33N R9W 

X. Southem Ute 

LflSllmpeClimt : 512612010 A lIo l"" ble Inj Pres.Wlre; 2000 I 

L(UI MIT: ;l l/lll1lus Pre~'Slfre From Lllst MIT: -
BLACK - POSSIBLE VIOLATION 

, 

INSPECT ION TYPE: 
(Select O ne) 

Construction 1 Workover 

, Plugging 

Post-Closure 

OBSERVED VALUES: 

Tubing Gauge: !:-(I V'S Pressure: U, 

)( Response 10 Complaint 

Routine 

I Witness MIT 

175'0 
() ~ 3CD.? ("',') '(C~~ 

Other 

(fA 1''''t 
17S-DIL psig Gauge Owner: ]EPA 

I ) No Gauge Range: C~!'l: psig '>4 Operator 
- --

Annulus Gauge: 1>i1 Ves Pressure: \1<>70 
No Gauge Range: f'.- ~OQ6 

13radenhcad Gauge: Ves Pressure: 

No Gauge Range: 

Pump Gauge : Xi Yes Pressure: 1]7S-
I , No Gauge Range: C:- )COD 

l;<1Aclive Operating Status: 
(Select One) I I Being Reworked 

I NOI Injecling 

[ I Production 

--

psig Gauge Owner: )(' EPA 

psig . Operator 

psig Gauge Owner: EPA 

psig Operator 

psig Gauge Owner: EPA 

psig iXt Operalor 

I Plugged and Abandoned 

; Under Construclion 

8-LU~;fe w.ig GREEN - .-.~.:-=; _ . 
i ...... ? fo r pllotos, cOJllmel1 ts, fin d site conditions. ad 

1 
< L l . b:.== -- -

<J / L '1./ l'-

Af-----ragl: I or 2 



Inspection Repo,'! Fo r Well : C021011 - 06908 (PAGE 2) 

P I-IOTOGRAPII S : I I Yes List of photos taken: _ _ _ __________________ _ 

y'( No 

Com11l ent s :mel s ite conditions obscl-vcd during inspec tion: 

~~~ (~e;:~ \ d~~ ~~ ~= "~~X M ~~ ~~:J' 

. I 
P\J('f1,"I .... (' .::.'r-~-\.,.,1 '-MACt !~ ,."\,h~,,I:-~(\ everu 1, ;!aC ~ mc(rtf.., 

cps: GPS File 10: _______ _ 

Data Entry I Compl iance Staff Hard Copy Filing 

Page 20f2 



NOTICE OF INSPECTION 

a. o UNITED STATES ENVIRONMENTAL PROTECTION AGENC Y 
REGION VIU, 999 t 8TH STREET - SUITE 500 
DENVER, COLORADO 80202-2405 

Date:?!,) 10,/ II 
Hour: 1 20 f 

Notice of inspection is hereby !tIen accorcing to Section t44S(b) of the Safe 
Drinking Water Act (42 U.S.C. §300f et s",, ). 

Firm Name:. __ ..lM--,,'o...1 V"'A:!..\L! .. :.:,?\"-.!.f)",!ssf'p~".sS.f!.,,u\-+-"L~L:l..( __________________ _ 

Firm Address:. __ 7LJ.7,-)"--,c"2A"""ld<w,,.£d,,--,yq,""V<:""-~.-Lp-,,(,,-. _·,,ib"",--",,'-''''''''8''-____________ _ _ 

'§ OCClQ ) '0 'S\ I ;;;7 

REASON FOR INSPECTION: 

For the purpose of inspecting records , files, papers , processes , controls and 
facilities, and obtaining samples to determine whether the person subject to an 
applicable underground injection control program has acted or is acting in 
compliance wijh the Safe Drinking Water Act and any applicable condijion of 
permit or rule authorization. 

SEC TION t445(b) of the SAFE DRINKING WATER ACT is quoted below : 

Section 144S ( b) (]} : Except as provided in Paragraph (2 ) , 
the Administrator, or reDresentatives of the Administrator 
duly designated by him, upon presenting appropriate 
credentials, and a written notice to any supplier of water 
or other person subject to (aJ, or person subject (A) a 
national primary drinking water r egulation prescribed under 
Section 1412(B) an applicable Underground Injection Control 
Program, or (C) any requir ement to mon i tor an unr egulated 
contaminant pursuant to subsection (a), or person in charge 
of any of the property of such supplier or other person 
referred to in clause (A), (B), or (C), is authorized to 
e nte r any e stablishment, ... facility, or other property of 
such supplier or other person in order to determine whether 
such supplier or other person has acted or is acting in 
compliance with this tit l e, including for this purpos e, 
inspection, at reasonable times, of r ecords, files, papers, 
processes, controls , and facilities , or in order to test any 
feature of a public water system , i ncluding its raw water 
source. The Administrator or the Comptroller General (-'or 
any representative d esignated by either) shall have access 
for the purpose of audit and ex amination to any records, 
reports, or information of a grantee which are required to 
be maintained under subsection (a) or which are pertinent to 
any financial assistance under thiS_ t~~ ~1 

Sccr",- h (6Jxvl-; ~ ~ 
" ""7) fft}. ~ -, ktlPs ,.Kc~ (! ~~ 

Inspecto" Name & (Pnnt) InspeCtos;g"aure 

(PA R8 3560- 1 (8-89) Original - Reg ional Offi~e Copy 

Ye: I low Cop", - ~e:rator Copy 



Complainant's Exhibit 14 

From: 

To: 

Sarah, 

Thank you . 

Victoria 

RE: FW: Scan to Email from 6211 
Victoria Schmitt to: Sarah Roberts 

Victoria Schmill <Victoria.Schmill@co.laplata.co.us> 

Sarah RobcrtslR8IUSEPA/US@EPA 

04/0412011 08:52 AM 

From : Roberts.Sarah@epamail.epa.gov [Rober ts.Sarah@epamail .epa .gov] 
Sent : Monday, April 04, 2011 8:12 AM 
To; Victoria Schmitt 
Subject: RE ; FW; Scan to Email from 6211 

Morning Victoria, 

In the NOV, EPA did not conclude that mechanical integrity was lost and 
also did not specify that the well must be shut-in. The NOV has not 
been resolved yet but I'm currently working to do that. 

Feel free to give me a call if t hat didn't answer your question 
compl etely. 

- Sarah 

Sarah M. Roberts 
UIC Technical Enforcement Program 
U.S . Environmental Protection Agency, Region VIII 
1595 Wynkoop 
Denver, CO 80202-1129 
303-312 -7056 direct dial 
303-312-6953 -- fax 

Information on the UIC program can be found at: 
http://www.epa.gov/region8 /water/uic/deep injection . html or 
http;//www . epa.gov/safewater/uic/index.hcml 

From: Victoria Schmitt <Victoria.Schmitt@co.laplata.co.us> 
To: Sarah Roberts/R8/USEPA/US~EPA 
Date ; 04/02/2011 11:08 AM 
Subject: RE: FW: Scan to Email from 6211 

Hi Sarah, 

Have you had the chance to check the file to see if the EPA has 
requested the Ferguson well be shut in unti l mechanical inte grity is 
regained? Or is the EPA allowing the well to be operated while the 
issue is resolved? 



Thank you. 
Victoria 

- ----Original Message-----
From: Roberts.Sarah@epamai l. epa.gov 
mailto:Roberts.Sarah@epamail.epa . gov) 
Sent: Thursday, March 24, 2011 1 : 57 PH 
'1'0 : Vict.oria Schmit.t. 
Subject.: RE: FW: Scan t.o Email from 62 11 

Hi Victoria - I'm checking int.o this - stay tuned! I'll have info to you 
as soon as I can. 

- Sarah 

Sarah M. Roberts 
UIC Technical Enforcement Program 
U.S . Environmental Protection Agency, Region VIII 

80202-1129 
direct dial 

1595 Wynkoop 
Denver, CD 
303-312-7056 
303-312-6953 -- fax 

Informat.ion on the UIC program can be f ound at: 
http://www.epa.gov/region8/water/uic/deep_injection.htrnl or 
http://www.epa.gov/safewater/uic/index . html 

From: 
To: 
Date : 
Subject: 

Hi Sarah, 

Victoria Schmitt <Victoria .Schmitt@co .laplata.co . us> 
Sarah Roberts/R8/USEPA/US@EPA 
03/23/2011 01 :2 9 PM 

RE : FW: Scan to Email from 621 1 

I am happy to file a FOIA if needed. The only information we want 
however, is to know is: 

1. Is the well still under an NOV for loss of mechical 
integrit.y? 
2. If the well is under an NOV, is it operating or is it 
shut-in? 

Is this something the EPA can tell us or do we need t.o file a FOIA? 

Thank you. 
Vic t oria 

--- --Original Message-----
From: Roberts.Sarah@epamail . epa.gov ( 
mailt.o:Roberts .Sarah@epamail.epa .gov) 



Sent: wednesday, March 23, 2011 1:l8 PM 
To: Victoria Schmicc 
Subjecc: Re: FW: Scan to Email from 6211 

Hi Victoria, 

While I was nOL involved with this violacion initially, r have looked 
into Lracking down some of this information. For this level of detail, 
usually a ForA request is required. The Freedom of Information Act 
(FOIA) is a federal law that gives the public the right to make requests 
for federal agency records. All federal agencies, including EPA, are 
required to make requested records available unless the records are 
protected from disclosure by certain FOIA exemptions. You always have 
the right to request this information through a FOIA and EPA will work 
to provide you with any documentation that is not protected. 

However, plea5e note that some information regarding enforcement cases 
is exempt from FOIA and not available for public release. 

Specifically, The Freedom of Information Act entitles the following 
exemptions on documents being requested by the public that have been 
compiled for law enforcement purposes, the release of which 

a. could reasonably be expected to interfere with law 
enforcement proceedings, 

b. would deprive a person of a right to a fair trial or an 
impartial adjudication, 

c. could reasonably be expected to constitute an unwarranted 
invasion of personal privacy, 

d. could reasonably he expected to disclose the identity of a 
confidential source, 

e, would disclose techniques, procedures, or guidelines for 
investigations or prosecutions, or 

f. could reasonably be expected to endanger an individual's 
life or physical safety 

http://www.epa.gov/foia/ 

- Sarah 

Sarah M. Roberts 
UIC Technical Enforcement Program 
U.S. Environmental Protection Agency, Region VIII 
1595 Wynkoop 
Denver, CO 80202-1129 
303-312-7056 direct dial 
303-312-6953 -- fax 

Information on the UIC program can be found at: 
http://www.epa.gov/region8/water/uic/deep injection.html or 
http://www.epa.gov/safewater/uic/index.html 



From: 
To: 

Victoria Schmitt <Victoria.Schmitt~o.laplata.co.us> 
Sarah Roberts/R8/USEPA/US@EPA 

Date: 03/23/2011 12:20 PM 
Subject: FW: Scan to Email from 6211 

Sarah, 

In addition to sending fol l ow-up correspondance provided by the EPA to 
the permittee between June 7 and the present date, would you also 
summarize the current status of the NOV? Is the injection well still 
under an NOV? If there are still mechanical integrity issues, is the 
well shut-in as they are being resolved or is it operating? 

Thank you again. 
Victoria 

-----orig i nal Message----
From: Victoria Schmitt . 
Sent: wednesday, March 23, 2011 11:42 AM 
To: 'Roberts.Sarah®cpamail . epa.gov' 
Subject: RE: Scan to Email from 6211 

Hi Sarah, 

Thank yeu. Could you please send as well each of the follow-up 
correspondance sent by the EPA between June 7 and the present date? 

Thank you again. 
Victoria 

-----Original Message-----
From: Roberts.sarah@epamail.epa.gov 
mailto:Roberts.Sarah@epamail.epa.gov] 
Sent: wednesday, March 23, 2011 11:18 AM 
To: Victoria Schmitt 
Subject: Fw: Scan to Email from 6211 

It finally came through . I guess it just took it a while to get through 

- Sarah 

Sarah M. Roberts 
UIC Technical Enforcement Program 
U.S. Environmental Protection Agency, Region VI II 
1595 Wynkoop 
Denver, CO 80202-1129 
303-312-7056 direct dial 
303-312-6953 -- fax 

Information on the UIC program can be found at: 
http://www.epa.gov/regiona/water/uic/deep injection.html or 
http: //www .epa.gov/sa fewater/uic /index.html 



Forwarded by Sarah Roberts/R8/USEP~/US on 03/23/2011 11:16 AM 

From: 
To: 
Date: 
Subject: 

Mail R8Printer/R8/USEPA/US~EPA 
Sarah Roberts/R8/USEPA/US@EPA 

03/23/2011 11:01 AM 
Scan to Email from 6211 

This docume n t was digitally sent to you using an HP Digital Sending 
device. (See attached file: Document. pdf) 



Complainant's Exh ibit 15 

UNITED STATES ENVIRONMENTAL PROTECTIC 
REGION 8 

Ref: SENF-UFO 

1595 Wynkoop Street 
DENVER, CO 80202-1129 

Phone 800-227-8917 
http://www.epa·90v/region08 

APR 1 9 2011 

eEl< I'lF[ED MAIL 7005-0390-0000-4848-8222 
RETURN RECEIPT REOUESTED 

Dennis Reimers, Engineering Manager 
Maralcx Resources, Inc. 
P.O. Box 338 
Ignacio. Colorado 81137 

Dear Mr. Rei!11~rs: 

Re: Underground Injection Control UIC) 
Notice of Violations: 
Inaccurate Reporting, Failure to Monitor. 
Loss of Mechanical Integrity 
Ferguson #[ SWD Commercial Well 
EPA Permit# C02 [011-06908 
API # 05-067-09194 
Ignacio Blanco Oil Field 
La Plata COUnlY, Colorado 

Thl..' Environmental Protection Agency ("EPA" ) sent a Notice of Violation ro r the above
n:!i:renc.::d we!! on June 7. 2010 addressing the failure of Maralex Resource. Inc. ("Maralex") to 
ll1uinwin 1":1'0 annulus pressure as required by the Underground Injection Control ('"UIC") permit 
LIt Part II (C)(6) . EPA received a response from Maralex On July 8, 2010 outlining work-over 
procedures that Marulex planned to conduct during the first part of August. 20 I O. In this response. 
Maralex stated that Maralex would contact EPA once the dates of the work-over and/or testing 
were known. To date. EPA has not received any additional information regarding this work-over 
procedure. 

EPA received the Annual Monitoring Report submitted by Maralex on February 18. 20 II. 
This report certilies that the maximum and minimum annulus pressures for all twelve months in 
2010 were zero lor the above-referenced well. This information directly conflicts with EPA 
ubs~n· a[Jons during inspel:tion conducted by EPA personnel on May 5, 2010 and May 26. 2010 
\ .... hl:rl.:: annulus pn.:ssures o f 1725 and 1940 psig respect ive ly were documented. Additionally , 
durtng un insp":clion conducted by EPA personnel on April 13,2011. Maralex representatives 
slated and coniinl1l."ld thm anmdus pressures arc monitored once every six to eight months. This is 
a violation of the UIC permit for the above-referenced well at Part 11(0)(1), which requires that 
annul us pressures be monitored weekly and recorded at least monthly. 



The abow~referenced well was inspected by EPA personnel on April 13.20 11. During this 
inspection. there was significant pressure observed at the wellhead on the annulus between the 7 
inch long·string casi ng and the 3· 112 inch injection tubing. At the time of the inspection, the well 
was injecting at a pressure of 1750 psig (pounds per square inch·gauge) and the annulus pressure 
was 1670 psig. EPA concludes that MaraJex has observed substantial pressure on the 
tubing/casing annulus for the above· referenced well, indicating a 10.ss of mechanical integrity as 
defined in Title 40 of the Code of Federal Regulations Section 146.8 (40 C.F.R. §146.8). 

Pursuant to the abovc· refcrenced VIC Pennit and 40 C.F.R. §144.51(q)(I), you must 
I!s tablish Hnd maintain mechanical integrity. A loss of mechanical integrity is a violat ion of this 
requirement. 

Pursuant to the above-referenced UIC Penntit and the regulations at 40 C.F.R. 144.51 (q)(2), 
you must immediatcly CCll se injec tion into this well. Before injection may resume, you must 
demonstrate that the well has mechanical integrity by passing a mechanical integrity test (M IT). 
You must also receive written authorization from the EPA. If you choose to plug and abandon this 
well, a plugging and abandonment plan must be submitted to EPA for approval prior to the 
plugging operation . 

Failure to comply with the VIC regulations found at 40 C.F.R. Parts 144 through 148 
constitutes one or more violations of the Safe Drinking Water Act. 42 U.S.C. §300h. Such non· 
compliance may subject you to formal enforcement by EPA. as codi fied at 40 C.F.R. Part 22. 

If you have any questions concerning this letter. you may contact Sarah Roberts at (303) 
3 ! 2~ 7056. Pkase diNct all correspondence to the attention of Sarah Roberts at Mail Code 8EN F· 
UFO. EPA will contact YOll with additional infonnation regarding these above·refercnced 
vio lations. 

Sincer;!y, 

.~'~{(j'j . (" "7 , ' ).... .... --t::. __ 
-----( - -,," ..... 

Sandra A. Stavnes, Director 
UICIFIFRNOPA Technical Enforcement Programs 

Matthew 8ox, Chairman 
Southern Ute Indian Tribe 
P.O. Box 737 
Ignacio. Colorado ~1137-0737 

Torn Johnson. Division Head 
Environmental Program 
SOLuhem Ute Indian Tribe 
P.O. Box 737. Mail Slot 8 1 
Ignacio, Colorado 81137-0737 

Denise Onyskiw, VIC Director 
CO Oil and Gas Conservation 
Commission 
1120 Linco ln Street, Suite 801 
Denver, Colorado 80203 



bee: Randy Brown (8P-TAl 

@ PnntedonRecycledpaper 

• Complute items 1, 2, and 3. Also complete 
Item 4 lf Restricted Delivery Is desired. 

• Print your name and address on the reverse 
so that we can retum the card to you . . 

• Attach this card to the back of the mail piece, 
or on the front If space permits. 

1. 

Dennis Reimers 
Engineering Manager 
Maralex Resources, Inc. 
PO Box 338 
Ign'3cio, CO 81137 

20 II 

A 

If YES, enlor d~ address below: 

~ ,R""""", 
o Expross M3il 
o Return Receipt 

DC.O.D. 

2. ArtJcfe Number 
(Transfer from service fabe{) 7005 0390 0000 4848 8222 

PS Form ~la11, February 2004 Domestic Rolum Receipt 10259&<12-1.4-1540 



Complainant's Exhibit 16 

CONVERSATION RECORD Time D~lte 
EPA (Sarah Roberts, Chuck Tinsley, Trish Pfieffer) II:OOa 05/031201 I 
COntact with Maralex (Dennis Reimers) 

N:une or Persoll (s) COlltOl cted or ill Contact With 
Dennis Reimers, Enginc:.."Cring Manager 

Vis it Con rercnce Tclephone 
X: 970-799-1638 

Organization 
Maralex Disposal/Resources 

Subject 
SWD Well C02101 1·06908· NOV sent April 19,2011 directing well to be shut in. Temp Jog from 
test conducted 5/6/2010 with anamoJies above packer 

Sarah Roberts quest ioned Dennis Reimers about the current status orthe Ferguson #1 SWD 
Commercial well (EPA penn it #: C021011 · 0690S). Dennis stated thatthe well was shut in and the 
g.Ate was locked the same day the violation letter was received. Sarah asked what the shut·in 
pressure on the tubing is. Dennis stated that the well drops about 200 pounds after being shut·in. 
Dennis said that the annulus bleeds only a couple of barrels of fluid but the pressure will rebuild 
completely aller a couple days. Dennis stated that the same work-over procedure that Maralex 
submi lted to EPA in July 8, 2010 will be used when Maralex is able to work over the well 
somctime in the next couple ofwceks. 

Sarah Roberts called Dennis Reimers back approximately 20 minutes later with Patricia Pfieffer 
and Chuck Tinsley to discuss the temperature log results from ihe test conducted on 5/6/2010. The 
reason fo r the call·back was because in the previous call, Dennis had indicated that Maralex would 
be gerting a rig on the well in the next couple weeks. Additional concerns about the well have been 
discussed by EPA and EI>A wanted to communicate these concerns in the event Maralex finds it 
nc(:ds to conduct additional work while the rig is on the well. Chuck described how the results of 
the :W I 0 temperature log show a temperature anomaly above the packer and the upper most 
perforations in the Morrison formation. Chuck described to Dennis that EPA is concerned that this 
may indicate fluid movement out of zone. Because a radioactive tracer survey conducted on June 7, 
2010 does nOI show any fluid movement, Chuck suggested that the tluid movement is occurring 
away from the borehole. Dennis stated Ihat he interpreted the temperature log results to indicate 
fluid moved through the packer into the tubing-casing annu.lus and that fluid movement caused the 
temperature anomaly. Dennis said that the an nual temperature log would be conducted as planned 
and both parties agree that the results may indicated whether or not the anomaly is due to leaks 
from the Dacker or potential movement out of zone occurring away from the borehole. 
Action Required 
EPA awaits results from rework, MIT. temp log 

N:lllll' of PC I"SO Ii Doculllcnting ConvC I'S:lti o ll 
Sarah Rob ... 'I1s 



Complainant's Exhibit 17 

& EPA 

!MaralcII Disposal, LtC 
P.O. Box 3]8,lgnacio, CO 81137 

LOClte Well and O.l1lin. Un1t on 
SKt/on Pl;lt· 6-<10 Acres 

w r-+-+-+-t-+--+-;,-

~""" ¥ '-' ...... . - ... . .. 
United S\.OIO$ Envlronmont:ll PrOt,clion Ag.ncy 

Wn~lnglon. DC 2o~e o 

WELL REWORK RECORD 

Surf~ca Locltion ~$Crlptlon 

~ll4of:Sw 11401 :ii:1I4 of~11. 01 

87dO I 

Loclta .... alt In two dlrKtion . Irom n .. ,utlln .. o f qU lrtt( .actlon and drilling unit 

Sur1ac. I 

, . "(Oi " , oafl On1i _~. Inn (H/SI ~I Lin. o r quarur nction 

andS'2.Cn. trom (EIW) 'w Line 01 qUln., "clion. 

WELL ACTIVITY 

7] Brln. Ol.ponl 

Total O.pl!'I..I!,'orG R.wor!.... 

8986' 
TYPE 01' PERMIT 

11 Individual 

(1 ...... fJ Enn.ne.d RKOV'ry 

:J Hyd,ocarbo n Slorag. Num bO,ofW'II~"(" _~ 

, 

WELL C"'SING RECORD _ BEFORE REWORK 

CaSing C.monl Porfo'tllon. 
Acld or fracture 

Size Depth Sac ... Typ. from " TreaTm.nt RecOrd 

11·lIS'-- 731' 670 " '6513S VPO , ,. . 
! 

10-]14" 3568' 1710 " 165/35 VPO i 
, . . 

7" 8986' 1655 fSOISO V I'O 17914' J ,8842' , . 
. , , 

I , I 
.-.... . , 

, - , I I . 
r ! ! , I , L ,- , 

WEL L C"'SING RECORD _ ... fTER REWORK (lndic~to Addjt;on, and Ch'lnfl" OnlYI 

Casing C.III.nl PerloratlOtlI 

SI,.. 

r-
J 
~ 

. 

.. ,m Sacks 7,~ 
. 

i , I I . 
I , i 

. 

, J 
, 

" 

DESCRIBE REYIORK OPERATIONS IN DETAIL 
USE ... OOITIONAL SHEETS IF NECESS ... RY 

From 

, 
. 

I . . . 

-- . 

(pressure. Results:rs (ollows: 8:3S-ti.m. 1050 Dsi: 8:40 1()4-9 psC8:4S 
1049 'ps i: 8:50 1035 psi: 8:55-iOJS psi; 9:00 1035 nsi; 9:051 of, P$l 
I . 

-, , 
. J I 

. , 
, 

Certification 

. 
.-

70 

[ 

, 

( 
.... - r' 

.--

, 

... cld or F",etun:o 
Treatm.n t Record 

WIRE LINE LOGS, UST EACH TYPE 

Log: Types 

. --

. 

I e.ni ly und ... Ih. Plnally o l la .. t~al I "ave "' ......... 111 uamined and am lam,ll" w it/'l1/>41 Inlormatlon submit"'" In thl' document and all 
alllehm.nll and Iha '. baud On my Inq u iry ollho .. Individuals Immtdlatoly ,uponllblt for obt.llnlng til. Inlcormallon, I r..Uev. thU th' 
I" fomntlon II lru •• aeeunllt, Ind compl.to. I:lm IWIt.lhal there art slg nillcan t ptnaltJn lor lubmfnlnll'atu Inlormlllon, Incl udIng \,he 
poaslblilty 01 line and imprisonment (ReI. ~ CFR 1«.32) 

. 
--

! . -' 

. 

Nam. and Omeial Ttli. (Plult tyPI or e.rrn!) 

Chn~n ReId, EnSmeer 

~t. Slg~~ _____ • 

~Sf24120 I I. _. 

EPA Form 7520 12 (R .... 12.()8) 



Mechanical Integrity Test 
Casing or Annulus Pressure Mechanical Integrity Test 

u,s. Environmen~1 ProIection Ageney 
Urderground Injeaion Control P~m 

gg~ 18-' Streoet, Suite 200 Denver, CO 80202-2"66 

EPA Witness: N/A Date: 5 /24 12011 
Test conducted by: Ch't'isti Reid. Maralex Disposal 
Others present: A. M. O'Hare. Maralex Disposal 

WeI! Name: Darn Ferguson Injection Well Type: ER Status: AC TA UC 
Field: Ignacio Blanco/38JOO 

Location: NE/SW/SW/~c:~ T 33 MIS R_9_E.@County:LaPlatastate:coloradO 
Operator: Maralex Disposal. LLC 

Last MIT: I I Maximum Allowable Pressure: 2000 PSJG 

Is this a regularly scheduled test? [ ] Yes [ xl No 

Inilialtcst fo r pennit? [ I Yes [ xl No 

Test after well rework? [ xl Yes [ I No 

Wel l injectillg during lest? ] Yes [ xl No lrYes, rate: bpd 

Pre-lest casing/tubing annulus pressure: psig 

MIT DATA TAIlLE Test #1 Test #2 Test #3 

rUBING PRESSURE 

Initial Pressure 0 psi. . psi. 

End of test pressure 0 psig ~ 
(CASIN(;) rUBING ANNUL US PRESSURE 

o minu tes 1050 psi. ~ 
5 minutes 1049 psig ~i{J 

10 minutes 1049 psi. psig 

15 minutes ·1035 psi. psig 

20 minutes 1035 psi. psig 

25 minutes 1035 psig psig . 
30 minutes 1035 psig psig 

minutes psi. psig 

minutes psig psig 

psi n 

psig 

psig 

osi. 

psi. 

psi. 

psi. 

psig 

psi. 

psi. 

psi a. 

IlESULT I xl P IISS I ]F:lil I I 1>ass I I}':lil I 1 Pass I JFa iI 

Docs the annulus pressure build back up after the lest? { 1 Yes r X 1 No 

MECHANrCAL rNTEGRITY PRESSURE TEST 

1 



Additional comments for mechanical integrity pressure test, such as volume of fluid added to annulus and bled 
back at end of test, reason for fail ing test (cal h~ad leak, tubing leak, other), etc,: 

Signature of Witness: (l~!../'LL,.2.(,.c d.. / ~ 
I 

OFFICE USE ONLY - COMPLIA NCE FOLLOWUP 

Staff ___ _____ ______ _____ _ 

Do you agree with the reported test results? r 1 YES [1 NO 

If not, why? 

Possible violation identified? [ ] YES ] NO 

If YES, what 

If YES· fo/Jowup initiated? [ ] YES 

[ J NO -why not? 

[ 1 Data Entry [ ) Compliance Staff [ J 2nd Data Entry 

2 

Date: __ '----_--'-

[ J Hardcopy Filing 



Complainant's Exh ibit 18 

UNITED STATES ENVIRONMENTAL PROTECTIOI 
REGION 8 

Ref: SENF-UFO 

1595 Wynkoop Street 
DENVER, CO 80202-1129 

Phone 800-227·8917 
http://www.epa.gov/region08 

NOV 1 5 2011 

CERTIFfED MAIL 7009-3410-0000-2596-3735 
RETURN RECEIPT REOUESTED 

Christi Reid. Engineer 
Marakx Resources, Inc. 
P.O. Box 338 
Ignacio, Colorado 81137 

Dear Ms. Rdd; 

Re: Underground Injection Control (UIC) 
Notice of Violation: 
Loss ofMechanic'a1 Integrity 
Dara Ferguson # I Well 
EPA Permit# C021011-0690S 
API # 05-067-09194 
Ignacio Blanco Oil Field 
La Plata County, CO 

On November 9, 2011, the Environmental Protection Agency (EPA) learned that the Maralex Resources, 
Inc. injection well referenced above lost mechanical integrity on November 9, 2011. Pursuant to the 
above-referenced UIC Permit and Title 40 of the Code of Federal Regulations Section.l44.51(q)(I) (40 
C.F.R. §144.5I(q)(I)), you must establish and maintain mechanical integrity. A loss of mechanical 
integrity is a violation of this requirement. 

Pursuant to the above-referenced UIC Permit and the regulations at 40 C.F.R. § 144.51(q)(2), you must 
immediately cease injection into this well. Before injection may rcswne, you must demonstrate that the 
\\e!l has mechanical integrity by passing a mechanical integrity test (MIT). You must also receive 
wri tten authorization from the EPA. 

Within thirty (30) days of receipt of this letter, please submit a letter describing what action you intend 
to rake regarding the well, including a time frame in which you anticipate the work to be completed. It is 
expected that you will return this well to compliance within ninety (90) days of the loss of mechanical 
integrity. 



If you choose to plug and abandon this well, a plugging and abandonment plan must be submitted to 
EPA for approval prior to the plugging operation. 

Failure to comply with the UIC regulation~ found at 40 C.P.R. Parts 144 through 148 constitutes one or 
more violations of the Safe Drinking Water Act, 42 U.S.C. §300h. Such non-compliance may sub.iect 
you to fonnal enforcement by EPA, as codified at 40 C.F.R. Part 22. 

If you have any questions concerning this letter:, you may contact Sarah Roberts at (303) 312-7056. 
Please direct all correspondence to the attention of Sarah Roberts at Mail Code 8ENF-UFO. 

Sincerely, 

q s:s::- ~, 
Q.-- Sandra A. Stavnes. Director 

UICIFIFRAJOPA Technical Enforcement Programs 

cc: Matthew Box, Chairman 
Southern Ute Indian Tribe 
P.O. Box' 737 
Ignacio, Colorado 81137-0737 

Tom lohnson, Division Head, Environmental Program 
Southern Ute Indian Tribe 
P.O. Box 737, Mail Slot 81 
Ignacio, Colorado 81137-0737 

Denise Onyskiw, UIC Director 
Colorado Oil and Gas Conservation Commission 
1120 Lincoln Street, Suite 801 
Denver, Colorado 8020 

@ Printedon Recycled Paper 



bee: Randy Brown (81'·TA) 

• Complete Items 1, 2, and 3. Also complete 
Hem 4 If Restricted Delivery Is desired. 

• Print your name and address on the reverse 
so that we can return the card to you. 

• Attach this card to tho back of the mailplece. 
or on the front if space permits. 

,. Miele Addrussed 10: 

Christi Reid, Engineer 

Maralex Resources, Inc. 
PO Box 338 
Ignacio, CO 81137 

D. 

2. Miele Numbor 
(rrwtsfer from servbt Jabot) 7009 3410 0000 2596 3735 

PS Form 3811, February 2004 Domestle Rotum Rooe/pl 1',.0= tXHI-1540 

* Printed on Rocyc/od Psper 



Maralex Disposal, LLC 
Docket No. SDWA-08-20J J-0079 

CERTIFI CATE OF SERVICE 

I hereby certify that the original and one true copy of this COMPLArNANT'S PRE
III ~A RI NG I:XCIIANGE were hand carried on February 15, 2012 to the Regionaillearing Clerk, 
EPA Region 8.1595 Wynkoop Sireet, Denver, Colorado, and that a true copy was sent via 
Certified Mail; Return Receipt R.equested 10 Respondent's counsel at the following address: 

FEB 1 6 2012 

William E. Zimsky, Esq. 
Abadie Schi ll 

1099 Main Street, Suite 315 
Durango, CO 8 I 30 J 

Dated: ___ ______ _ 




